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This Evaluation Agreement applies to the supply of any Software or Equipment by NCR Voyix Corporation, or one of its designated affiliates (“NCR Voyix”) for testing and evaluation, 

unless otherwise agreed in writing by NCR Voyix.  NCR Voyix and the company or individual named on the Order (“Evaluator”) referencing this Evaluation Agreement and the acceptance 

of any Order (including any online acceptance or acknowledgement prior to use or download) constitutes an unqualified acceptance of this Evaluation Agreement such that this Evaluation 

Agreement will apply to NCR Voyix’s provision of the Software and Equipment listed on the purchase order or on an online acknowledgement, subscription or acceptance for use or 

download for use (“Order”). If there is any inconsistency between this Evaluation Agreement and any other document issued by Evaluator, this Evaluation Agreement shall prevail in 

their entirety. No employee, agent or contractor of NCR Voyix may vary or add to this Evaluation Agreement without the prior written authority of an executive of NCR Voyix. 

NOW THEREFORE, for and in consideration of the mutual premises, warranties and representations set forth in this Evaluation Agreement and other good and valuable consideration, the 

receipt and adequacy of which are hereby acknowledged, the parties hereto agree as follows: 

 

1.0  BACKGROUND. NCR Voyix is the owner and/or provider of certain copyrighted 

computer programs and computer equipment. NCR Voyix has agreed to provide 

Evaluator with access to one or more of NCR Voyix’s computer programs and computer 

equipment items for purposes of permitting Evaluator to test and evaluate such computer 

programs and equipment at specified locations of Evaluator for a specified period of time. 

 

2.0   DEFINITIONS.   In this Evaluation Agreement, the following terms shall have the 

meanings set forth below: 

  

 2.1.   Equipment means the computer equipment provided to Evaluator under this 

Evaluation Agreement, as specified in an Order, for use in conjunction with the Software. 

 

 2.2.  Evaluation means Evaluator’s testing and evaluation of the Software and 

Equipment at the Evaluator locations specified in an Order (the “Evaluation Sites”) 

during the term specified in such Order.   

 

 2.3.  Software means only the computer programs made available to Evaluator 

under this Evaluation Agreement, as specified in an Order, which may include computer 

programs made available via the Internet, user manuals, specifications and other 

materials in any form that relate to the Software.  

    

3.0  DELIVERY; FEES AND PAYMENT.    

 

 3.1.  Delivery.  NCR Voyix shall deliver or make available the Software and 

Equipment to the Evaluation Sites on dates mutually agreed to by the parties.  Shipment, 

if applicable, shall be by a carrier selected by NCR Voyix.   

 

 3.2.   Fees.  

 

 3.2.1.  Software and Equipment. The fees and charges associated with 

Evaluator’s use of the Software and Equipment during the term hereof, if any, are set 

forth in an Order. NCR Voyix will invoice Evaluator for these fees and charges, if any, 

upon shipment or availability of the Software and Equipment to Evaluator and Evaluator 

will remit the payment due to NCR Voyix within 30 days of its receipt of NCR Voyix’s 

invoice.  

 

  3.2.2.   Professional Services. The fees for the Professional Services (as defined 

in Section 7.1), if any, will be mutually agreed upon by Evaluator and NCR Voyix in 

writing. 

   

  3.2.3.   Software Support Services and Equipment Maintenance Services.      

Unless otherwise specified an Order, NCR Voyix will provide Software support services 

and Equipment maintenance services to Evaluator during the term of the Evaluation at 

no charge to Evaluator.   

  

 3.3   Taxes.  Evaluator agrees to pay the amounts equal to any federal, state and 

local taxes, designated, levied or based on this Evaluation Agreement or any activities 

hereunder, exclusive of any taxes based on NCR Voyix’s net income. 

 

4.0   SOFTWARE. 

 

 4.1  License  

 

 4.1.1   Subject to compliance by Evaluator with the terms set forth herein and 

solely for purposes of the Evaluation, NCR Voyix hereby grants to Evaluator a 

nonexclusive, nontransferable, nonassignable, and limited license to access and use the 

Software at each Evaluation Site solely for internal, in-house evaluation and testing 

purposes.  NCR Voyix also agrees to rent the Equipment to Evaluator during the 

Evaluation period. 

 

 4.1.2  Evaluator acknowledges that the Software may be modified or revised 

by NCR Voyix or its licensors and that any modifications, revisions and/or alterations of 

any kind to the Software shall be the sole and exclusive property of NCR Voyix or its 

licensors.  No license or right is granted to Evaluator other than as provided herein, 

including any right to copy, reproduce or modify the Software, or to adapt, transcribe or 

merge the Software or any portion thereof, except with NCR Voyix's express written 

consent. Evaluator has no right to market, sell, sublicense, disseminate, distribute or 

otherwise transfer the Software or any portion thereof. Evaluator shall not decompile, 

disassemble or reverse engineer the Software, or attempt to do so.  

 

 4.1.3  NCR Voyix may use and disclose transactional and system configuration 

information in the form of anonymous, aggregate usage statistics that NCR Voyix derives 

from the Evaluation Sites via Evaluator’s use of the Software, but only in forms that do 

not reveal the identity of Evaluator or its confidential information, except as required by 

law or as may be needed in connection with any legal proceedings. 

  

 

 

4.2  Ownership    

  

 4.2.1 Evaluator acknowledges and agrees that the Software, including all 

modifications, changes, revisions, updates and additions thereto, is owned by NCR Voyix 

and/or its licensors. 

 

4.2.2. Evaluator acknowledges and agrees that, except for the limited license granted 

to Evaluator under Section 4.1 herein, Evaluator has no right, title and interest in the 

Software, in any form, or in any copies thereof, including all worldwide copyrights, trade 

secrets, patent rights and any other Proprietary Information (as defined in Section 9.1) 

and confidential information rights therein. 

       

5.0  NO WARRANTIES. EVALUATOR UNDERSTANDS AND AGREES THAT THE SOFTWARE 

AND EQUIPMENT ARE PROVIDED TO EVALUATOR ON AN “AS IS” BASIS AND WITHOUT A 

WARRANTY FROM NCR VOYIX. NCR VOYIX DISCLAIMS ALL WARRANTIES OF ANY NATURE 

WHATSOEVER WITH RESPECT TO THE SOFTWARE, EQUIPMENT AND ANY SERVICES PROVIDED 

HEREUNDER, WHETHER ORAL OR WRITTEN, EXPRESS OR IMPLIED, PARTICULARLY INCLUDING 

THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. 

 

6.0 EVALUATION. Evaluator shall conduct an evaluation of the Software and 

Equipment on the basis of the testing that is conducted at the Evaluation Sites.  

 

7.0   SERVICES.   

 

 7.1.   Professional Services.  During the term of the Evaluation, Evaluator may 

request and NCR Voyix may provide, Professional Services related to Evaluator’s testing 

and evaluation of the Software and Equipment hereunder, including, consultation 

services, implementation services, training services and development services, and such 

other services to which the parties agree.  All Professional Services shall be performed 

under terms and conditions to which the parties agree in writing. Evaluator understands 

and agrees that any modifications and revisions to the Software made pursuant to NCR 

Voyix’s Professional Services shall be exclusively owned by NCR Voyix or its licensors. 

 

 7.2.    Software Support Services and Equipment Maintenance Services.  During the 

term of the Evaluation, NCR Voyix will provide, in connection with Evaluator’s 

operation of the Software and Equipment at each Evaluation Site, Software support 

services and Equipment maintenance services pursuant to NCR Voyix’s then-standard 

Software support and Equipment maintenance procedures. 

   

8.0   FOLLOW-ON NEGOTIATION.   NCR Voyix acknowledges and agrees that 

Evaluator is under no obligation to license the Software and purchase the Equipment from 

NCR Voyix, and Evaluator acknowledges and agrees that NCR Voyix is under no 

obligation to license the Software and sell the Equipment to Evaluator upon expiration of 

the Evaluation term.  However, in the event Evaluator’s evaluation of the Software and 

Equipment results in Evaluator’s continued interest in licensing the Software and 

purchasing the Equipment from NCR Voyix and NCR Voyix’s continued interest in 

licensing the Software and selling the Equipment to Evaluator, the parties agree to 

negotiate in good faith towards a definitive Evaluation Agreement which shall govern 

Evaluator’s continued use of the Software and Equipment. Except for the parties’ 

commitment to negotiate in good faith toward such a definitive Evaluation Agreement 

under this Section 8.0, no legal obligation with respect to Evaluator’s license to the 

Software upon expiration of the Evaluation term shall arise unless and until the parties 

have executed and delivered such a definitive Evaluation Agreement.  

 

9.0   NONDISCLOSURE AND CONFIDENTIALITY. 

 

9.1.   For purposes of this Evaluation Agreement, “Proprietary Information” shall 

mean all ideas, concepts, techniques, know-how, any technical information, or other 

information or material, in whatever form, received by one party to this Evaluation 

Agreement from the other, that is either marked by the disclosing party as 

CONFIDENTIAL OR PROPRIETARY, or information which is orally disclosed and 

identified by the disclosing party as confidential or proprietary at the time of disclosure 

and which is reduced to writing and delivered to the recipient within 10 days of 

disclosure.  NCR Voyix Proprietary Information shall include the Software, any 

Equipment that is designed and manufactured by NCR Voyix and any Equipment that is 

designed by NCR Voyix and assembled by third parties. 

 

 9.2   Each party agrees to hold all Proprietary Information of the other party in 

strictest confidence and not to copy, reproduce, distribute, remanufacture, duplicate, 

reveal, publish, report, disclose, caused to be disclosed, or otherwise transfer any such 

Proprietary Information to any third party, except as authorized in writing by the 

disclosing party, or utilize any such information for any purpose whatsoever other than 

in connection with the Evaluation, except that each party may disclose Proprietary 

Information of the other to its employees who have a specific need to know such 

information and who are advised of the confidential nature of the information and the 

provisions of this Section 9.0. The obligations hereunder shall last for the term of this 
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Evaluation Agreement and for a period of 5 years thereafter, except to the extent that the 

Proprietary Information disclosed rises to the level of a trade secret under applicable law, 

in which case, the obligations of this Section 9.0 shall continue for so long as such 

information constitutes a trade secret under applicable law. Each party further 

acknowledges and agrees that the Proprietary Information of the other party is and shall 

at all times remain the sole and exclusive property of the other party, and in the event of 

termination or expiration of this Evaluation Agreement, for any reason, each party shall 

immediately return to the other party all Proprietary Information in its possession. 

  

9.3  NCR Voyix may use and disclose transactional and system configuration 

information in the form of anonymous, aggregate usage statistics that NCR Voyix derives 

from Evaluator’s locations via Evaluator’s use of the Software, but only in forms that do 

not reveal the identity of Evaluator or its confidential information, except as required by 

law or as may be needed in connection with any legal proceedings. 

     

10.0   LIMITATION OF LIABILITY AND DAMAGES. 

 

 10.1   EVALUATOR ACKNOWLEDGES AND AGREES THAT IN NO EVENT SHALL NCR 

VOYIX, ITS LICENSORS, ANY AFFILIATE OR ANY OFFICERS, DIRECTORS, EMPLOYEES, 

SHAREHOLDERS OR REPRESENTATIVES OF NCR VOYIX OR ITS LICENSORS BE LIABLE TO 

EVALUATOR OR ANY THIRD PARTY FOR SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL 

DAMAGE OR LOSS OF ANY NATURE, INCLUDING, BUT NOT LIMITED TO, DAMAGES RESULTING 

FROM DELAY, LOSS OF PROFITS, INJURY TO PERSON OR LOSS OF GOODWILL WHICH MAY ARISE 

IN CONNECTION WITH THE SOFTWARE, ANY COPIES THEREOF, THE EQUIPMENT OR ANY 

SERVICES PROVIDED BY NCR VOYIX OR OTHERWISE PERTAINING TO THIS EVALUATION 

AGREEMENT, EVEN IF NCR VOYIX HAS BEEN NOTIFIED OF THE POSSIBILITY OR LIKELIHOOD 

OF SUCH DAMAGES OCCURRING.  

 

10.2   EVALUATOR ACKNOWLEDGES AND AGREES THAT NCR VOYIX’S AND ITS 

LICENSOR'S LIABILITY FOR DAMAGES TO EVALUATOR OR ANY THIRD PARTY FOR ANY CAUSE 

WHATSOEVER RELATED TO THIS EVALUATION AGREEMENT, THE SOFTWARE, THE EQUIPMENT 

OR ANY SERVICES PROVIDED BY NCR VOYIX AND REGARDLESS OF THE FORM OF ACTION, 

WHETHER IN CONTRACT OR IN TORT, INCLUDING NEGLIGENCE OR STRICT LIABILITY, SHALL BE 

LIMITED TO $100.00. THIS LIMITATION OF LIABILITY WILL NOT APPLY TO CLAIMS FOR 

PERSONAL INJURY OR PROPERTY DAMAGE CAUSED BY NCR VOYIX’S GROSS NEGLIGENCE OR 

WILLFUL MISCONDUCT.                              

 

11.0   TERM AND TERMINATION. 

 

 11.1   This Evaluation Agreement is effective from the date on which it is signed by 

the parties and will remain in effect for the term of the Evaluation (as specified in an 

Order), unless sooner terminated by Evaluator upon 15 days written notice to NCR Voyix 

or by NCR Voyix under Section 11.2. Unless otherwise specified in an Order, the 

Evaluation term will commence on the date the Software and Equipment is shipped or 

otherwise made available to Evaluator. The Evaluation term may only be extended by the 

mutual Evaluation Agreement of the parties. 

 

 11.2   NCR Voyix may terminate this Evaluation Agreement upon the occurrence 

of a material breach hereof by Evaluator (including, without limitation, non-payment of 

fees by Evaluator) which breach has not been cured within 15 days after the date of 

written notice thereof to Evaluator by NCR Voyix. Said notice will identify and describe 

the basis for such termination. 

 

 11.3   Upon expiration or termination of this Evaluation Agreement, Evaluator shall 

return to NCR Voyix all Software, Equipment and all related documentation, unless the 

parties have entered into a written agreement providing for Evaluator's continued use of 

such items.  

  

 11.4   The provisions of this Evaluation Agreement relating to the payment of fees 

to NCR Voyix, the protection of the Proprietary Information, NCR Voyix's limitation of 

liability and disclaimer of warranties shall continue and survive any termination or 

expiration of this Evaluation Agreement. 

 

12.0   FORCE MAJEURE.  Neither party shall be in default by reason of any failure of 

performance of this Evaluation Agreement if such failure arises, directly or indirectly, 

out of causes reasonably beyond the control or forseeability of such party. 

13.0 EQUITABLE REMEDIES AND SPECIFIC PERFORMANCE. Evaluator 

acknowledges that each provision of this Evaluation Agreement providing for the 

protection of NCR Voyix’s or its licensor's copyrights, patents, Proprietary Information, 

trade secrets and other proprietary rights, is material to this Evaluation Agreement. 

Evaluator acknowledges that any threatened or actual breach of  the provisions providing 

for the protection of  NCR Voyix’s or its licensor's copyrights, patents, Proprietary 

Information, trade secrets or other proprietary rights shall constitute immediate and 

irreparable harm to NCR Voyix or its licensors, for which equitable remedies may be 

awarded by a court of competent jurisdiction. 

 

14.0  NOTICES.  All notices and other communications required or permitted to be given 

under this Evaluation Agreement shall be in writing and shall be considered effective 

when: (i) mailed by registered or certified mail, pre-postage paid, return receipt 

requested; or (ii) hand delivered. All such notices shall be addressed as shown above or 

to such other address as may be designated by a party hereto.   

 

15.0   GOVERNING LAW AND DISPUTES. 

    

15.1. The laws of the State of New York, U.S.A. govern this Evaluation 

Agreement, and the relationships created by it, except for its laws regarding conflicts of 

law and arbitrability; the Federal Arbitration Act will govern all issues of arbitrability. 

Neither party may bring a claim more than 2 years after the underlying cause of action 

first accrues. 

 

15.2 Each party agrees to give the other prompt written notice of any claim, 

controversy, or dispute arising under or related to this Evaluation Agreement, and both 

parties agree to engage in good faith discussions to resolve the matter. If that fails to 

resolve the matter promptly, either party may request the other to participate in mediation 

before a mutually-agreed mediator. Any controversy, claim, or dispute which is not 

resolved through the procedures set forth above within 60 days (or such longer period as 

the parties may agree) will be resolved by arbitration before a sole arbitrator who is an 

attorney, under the then-current Commercial Arbitration Rules of the American 

Arbitration Association. The duty and right to arbitrate will extend to any employee, 

officer, director, shareholder, agent, or Affiliate, of a party to the extent that right or duty 

arises through a party or is related to this Evaluation Agreement. The decision and award 

of the arbitrator will be final and binding, and the award rendered may be entered in any 

court having jurisdiction. The arbitrator is directed to hear and decide potentially-

dispositive motions in advance of a hearing on the merits by applying the applicable law 

to uncontested facts and documents. The arbitration will be held in Atlanta, Georgia. This 

Section 15.2, and the obligation to mediate and arbitrate, will not apply to claims for 

misuse or infringement of a party’s intellectual property or Proprietary Information, or 

collection of sums owed to NCR Voyix under this Evaluation Agreement. A party may 

at any time seek an injunction or other equitable relief in aid of arbitration. The arbitrator 

will not have authority to award punitive damages, non-compensatory damages, or any 

damages other than direct damages, or have authority to award direct damages 

inconsistent with the limitations and exclusions set forth in this Evaluation Agreement. 

 

16.0   ASSIGNMENT.  Evaluator agrees that it may not assign its rights or obligations 

under this Evaluation Agreement without the prior written consent of NCR Voyix.   

 

17.0  SEVERABILITY. If any provision herein is declared invalid by a court of 

competent jurisdiction, such provision shall be ineffective only to the extent of such 

invalidity so that the remainder of that provision and all remaining provisions of this 

Evaluation Agreement will continue in full force and effect and be enforced to the 

maximum extent permitted by applicable law. 

 

18.0   AMENDMENTS.  This Evaluation Agreement can be amended or supplemented 

only by an instrument in writing signed by authorized representatives of both parties. 

 

19.0   ENTIRE AGREEMENT.  The parties agree that this Evaluation Agreement is the 

complete and exclusive statement of the agreement between the parties relating to the 

subject matter of this Agreement and supersedes and cancels all previous understandings, 

representations, conditions, warranties and all other communications between the parties 

relating to the subject matter of this Evaluation Agreement.  

 

  

  
 


