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CIVIL LIABILITY – SECTION 1983 

Introduction 

Civil suits against officers continue to rise at an alarming exponential rate. For example, Section 1983 was enacted 
by Congress in 1871. For about the next century only about one or two cases per year were filed under 1983. This 
year well over 100,000 cases will probably be filed.  

Officers are vulnerable to such actions because, when they violate the constitutional rights of a suspect/citizen or 
even an “illegal,” they violate the rights of a person who can sue them.  

This book, Volume II, is written in the same order as Volume I as much as possible. 

Volume II focuses primarily on an officer’s powers to investigate crime within the constrictions of the Fourth, Fifth, 
Sixth, and Fourteenth Amendments. Virtually every time an officer violates a suspect’s constitutional rights, the 
officer is vulnerable to a lawsuit. So almost every time a case is recited in the previous book (Volume I) where 
evidence was suppressed, an officer (and/or his/her department) could have been successfully sued for the same 
conduct. 

Most of the cases cited in this book are Seventh Circuit cases. The Seventh Circuit is the court that includes 
Illinois, Wisconsin, and Indiana. Because the circuits “borrow”—and are influenced by—cases from other 
circuits, many cases in this chapter have been decided by other circuits around the country, particularly the 
Ninth Circuit. 

I. Title 42 USC Section 1983 

Title 42 U.S.C. Section 1983 is a federal statute that allows anyone whose constitutional rights are violated by 
officers to sue the officers, their departments, and their municipalities or jurisdictions. Almost all of the 
unconstitutional activity discussed in this book is covered by Section 1983. The words of the statute provide,  

“Every person who, under color of any statute, ordinance, regulation, custom or usage, of any State or 
Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any right, privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an action at law, suit in equity or other proper proceeding 
for redress.” 

Since Section 1983 itself is just the “vehicle” to provide the protection under the constitution, plaintiffs must base 
their complaints on a particular constitutional amendment in order to recover.  

History and background 
After the Civil War, Congress thought that state officers in the South, particularly members of the Klan, were 
violating the civil rights of the blacks. The laws of the southern states did not provide redress for these blacks. 

Congress, therefore, created and passed Section 1983 in 1871, also known as the Ku Klux Klan Act. 

The United States Supreme Court has permitted the expansion of the Act to include any police conduct, which 
Congress could never have envisioned would be considered to be constitutional violations in 1871. Congress was 
originally concerned with the Klan/Sheriffs dressing up in sheets and hanging blacks by whom the Klan felt 
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threatened. To illustrate how broadly this statute is now being interpreted, the courts are now permitting suits to 
be brought against training facilities which do not properly teach officers the implications related to constitutional 
law. 

Probably the most important events historically related to Section 1983 are: 

MONROE V PAPE, 365 US 167 (1961) 
MONROE was the landmark case where the Supreme Court held that officers could be sued for violating a 
suspect’s/citizen’s constitutional rights. 

SECTION 1988 ENACTED (1976) 
This statute enacted by Congress permitted the award of attorney’s fees for the party that wins the case. 

MONELL V NEW YORK CITY, 436 US 658 (1978) 
The United States Supreme Court explained that municipalities can be sued if the plaintiffs can prove that 
the constitutional violation was the result of policy or long-standing practice. 

CITY OF CANTON V HARRIS, 489 US 378 (1989) 
The United States Supreme Court explained the circumstances under which a department may be sued 
for failure to train in the area of constitutional law. 

GRAHAM V CONNOR, 490 US 386 (1989)  
Officers were put on notice that after this case, all excessive force cases, as constitutional torts would be 
tried under Fourth Amendment standards.  
 
SAUCIER V KATZ, 121 S Ct 2151 (2001) 
This United States Supreme Court case explained that if an officer has been shown to be in violation of the 
plaintiff’s constitutional rights, the next matter to be proved is whether there was clearly established law 
related to the officer’s conduct. If there was none, the officer is granted qualified immunity. 

PEARSON V CALLAHAN, 555 US 223 (2009) 
After this case, courts were no longer required to determine the unconstitutionality of the officer’s 
conduct, only that there was no case(s) on point that would put the officer(s) on notice as to whether or 
not the officer’s conduct was unconstitutional. 

Purpose 
“[T]he very purpose of Section 1983 was to interpose the federal courts between the states and the people, as 
guardians to protect the people from unconstitutional actions under the color of state law, whether that action be 
executive, legislative, or judicial” [MITCHUM V FOSTER, 407 US 225 (1972)]. 

Again, just as important for the courts is the rationale that states often provide protection in theory but not in 
reality. The seminal and most important case for this rationale is MONROE V PAPE:  

MONROE V PAPE, 365 US 167 (1961) 
Officers entered Monroe’s home unconstitutionally. The officers then required the residents to stand 
naked while officers searched every room. Mr. Monroe was taken to the station and unconstitutionally 
questioned about a murder.  

The United States Supreme Court ruled that Monroe had a cause of action under Section 1983.The Court 
then stated that one of the main purposes of this statutory remedy was “to provide a federal remedy 
where the state remedy, though adequate in theory, was not available in practice… It is abundantly clear 
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that one reason the legislation was passed was to afford a federal right in federal courts because, by 
reason of prejudice, passion, neglect, intolerance or otherwise, state laws might not be enforced and the 
claims of citizens to the enjoyment of rights privileges and immunities guaranteed by the Fourteenth 
Amendment might be denied by the state agencies.”  

Forums 
A Section 1983 action may be brought in federal district court or state court. 

Color of law 
Civil suits brought pursuant to 42 U.S.C. Section 1983 require only two things: first that officers violated a citizen’s 
constitutional rights and second that the officers acted under “color of law” in order to be held liable.  

To prove that an officer is acting under color of law, the plaintiff need only prove that the officer is exercising that 
legal authority which he is granted pursuant to state statute or federal statute, rule or regulation, or municipal 
ordinance. This has been very broadly construed by the courts for some time. 

Hypothetical 
 An officer enters a bar in civilian clothes. As the bar closes and drinks are being cut off, the officer 
demands another drink. The female bartender refuses to serve him, so he beats her up. Can the bartender 
sue under Section 1983?  

Officers working as private security police can be held to be working under color of state law. And private persons 
working under authority of the state can be working under the color of state law. See Payton v Rush Medical 
Center, 184 F3d 623 (7th Cir, 1999), Doe v City of Chicago (below). 

MONROE V PAPE, 365 US 167 (1961) 
Officers entered Monroe’s home unconstitutionally. The officers then required the residents to stand 
naked while the officers searched every room. Mr. Monroe was taken to the station and 
unconstitutionally questioned about a murder.  

The defendants asserted that the police had no authority to do what they did, so their acts could not have 
been done under the color of law. The Federal District Court in Illinois agreed. 

The United States Supreme Court ruled that the officers were acting under color of law. Therefore, 
Monroe did have a cause of action under Section 1983.  

Doe v City of Chicago, 39 F Supp2d 1106 (N IL 1999) 
Doe was involved in an accident, and her car was impounded at the city impound lot. She went to the 
impound lot and tried to remove the stereo from the car. The employee at the lot refused to allow her to 
have the stereo. The police were called to the scene, and Doe was arrested. The employee was a private 
citizen employed by a private company. He therefore sought summary judgment based on the fact that he 
could not possibly be operating under color of state law.  

The Seventh Circuit Court of Appeals ruled there were four tests in the determination of whether a 
private citizen is acting under color of state law. If a private citizen meets any one of the tests, he/she is 
acting under color of state law. Here are the four tests: 

 State Compulsion Test: Has the state so implicated itself in the defendant’s action that the state 
has in effect compelled the action? 

 Public Function Test: Is the private person engaged in conduct that traditionally is the exclusive 
prerogative of the state? 
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 Joint Action Test: Is there a meeting of the minds between the defendant and the state about the 
conduct that denies the plaintiff a constitutional right? 

 Nexus Test: Has the state insinuated itself so far that the private person’s actions create 
interdependence between the state and the defendant? 

The Seventh Circuit ruled that the second test is one that a reasonable jury could find that the employee 
operated under. Therefore, summary judgment was not appropriate. 

Gibson v City of Chicago, 701 F Supp 666 (1988) 
The Chicago Police Department placed Gibson on medical leave and took away his authority to carry a 
gun, his identification, his shield, and all of his police power. Gibson shot and killed a victim. The victim’s 
family sued the police department. 

The Federal District Court ruled that Gibson was not acting under color of state law. Therefore, the 
victim’s family did not have a cause of action against the department. 

Lukse v County of Los Angeles, 286 F3d 906 (1998) 
Officers of a sheriff’s office were required to carry their weapons at all times. During a five-year period, 
the department experienced 80 incidents of officers brandishing or discharging weapons off duty. During 
15 of those incidents, the officers were drinking. The department knew about these incidents, but did 
little about them. And the department apparently did not take any steps to ensure that the incidents 
would not occur in the future. 

A sheriff’s deputy, Kirsch, drank himself up to a .25 blood alcohol content (BAC) in a bar one night while 
arguing with a man named Huffman. Kirsch then shot and killed Huffman. 

Huffman’s estate sued the officer and department under Section 1983. An expert witness for the estate 
testified that the department did not devote sufficient attention to the unlawful use of firearms by “off-
duty” deputies nor had the department dealt with the issue of guns and alcohol. 

The federal district court ruled that Kirsch was not acting within the scope of his employment and did not 
act under color of law. The Ninth Circuit Court of Appeals agreed. 

Relationship to the exclusionary rule 
There is a somewhat complicated relationship between Section 1983 actions and the suppression hearing of the 
criminal case. Officers should think about it in this way: If evidence is suppressed based on the exclusionary rule, it 
is a very small step to successful civil suit under Section 1983, as a court has already ruled that the conduct was 
unconstitutional. That is why every case in Volume I is as important as those in Volume II in assessing liability. The 
reason is that many courts have decided not to explain whether or not the officer violated the plaintiff’s rights 
when the courts award qualified immunity. So officers cannot be sure anymore that they may be sued for 
constitutional violations except when courts state that the conduct of the officers was unconstitutional. 

However, the opposite isn’t always true. Even if the evidence is ruled admissible, officers may still be successfully 
sued under Section 1983 for a number of reasons. Most importantly, the federal courts do not have to pay any 
attention to state court decisions about suppression.  For example, the Seventh Circuit Court of Appeals has 
decided on many occasions that there was a Section 1983 cause of action, even after the state court denied the 
motion to suppress and admitted the evidence [see e.g. Simpson v Rowan, 73 F3d 134 (1995)]. That can be bad 
news for officers.  
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Example:  Illinois courts have traditionally held that the smell of burning marijuana was an exigency, so 
officers did not need to get a warrant prior to entering. The Seventh Circuit recently held that officers can 
be successfully sued for entering homes under that circumstance without a warrant. 

Relationship to departmental rules 
Departmental rules may be relevant in certain circumstances 
[Edwards v Thomas, 31 F Supp 2d 1069 (ND IL 1994)]. This may be 
the case if the rule is introduced against the officer and if the 
purpose of the rule is to protect the rights of citizens [Scott v 
Henrich, 39 F3d 912 (1994)].  

However, department rules are usually not relevant to the issue of 
violation of civil rights, as the only real issue is whether the officer 
violated the victim’s constitutional rights—not, did the officer violate 
or comply with his/her departmental rules. See Scott v Edinburg, 346 
F3d 752 (2003) below. 

“[T]he violation of police regulations or even a state law is 
completely immaterial as to the question of whether a violation of 
the federal constitution has been established.” Thompson v Chicago, 
472 F3d 444(2006) 

Scott v Edinburg, 346 F3d 752 (2003)  
An officer, Edinburg, was off duty and drove his car to a hot dog stand. He parked at a gas station next to 
the stand. He left his keys in the car. Scott got in the car and started to drive it away. Edinburg told Scott 
that the car was his and to stop. The car’s reverse lights came on, and the car backed up toward Edinburg. 
Officer Edinburg moved aside and yelled, “Stop! Police!” and drew his revolver. As the car then sped 
forward, the officer fired shots. Scott drove away at a high rate of speed. The officer followed on foot into 
the street and fired several more bullets. One of the bullets killed Scott.  

The parties agreed that Scott died from one of the “first few shots fired by Officer Edinburg, while he was 
on the gas station property." The parties also agreed that there were 12 to 14 pedestrians in the gas 
station parking lot. Two witnesses swore under oath that no one was in the direct path of the car and that 
no one was forced to move away as the car sped off. Edinburg stated that two people were in the path 
and that others were running away. 

Edinburg’s instructor “testified that shooting into a moving vehicle and the use of deadly force against a 
non-dangerous fleeing felon is a violation of police procedures." 

The Seventh Circuit Court of Appeals ruled that summary judgment was properly granted for the 
defendant officer as Edinburg could show that Scott represented a threat of serious bodily injury to those 
in his wake as he drove away. The court determined that the issue is not one of violation of department 
policies but whether Edinburg violated the constitutional rights of Scott. Therefore, whether Edinburg 
violated departmental rules is usually irrelevant to a Section 1983 action. 

In common law causes of action it is much more likely that departmental rules will be relevant. 

United States v Brown, ___F3d___ (7th Cir 2017) 
Chicago officers received a tip that drugs were being sold out of a certain convenience store. Officer 
Brown went to the store and beat and kicked the employee for several minutes. The officer wrote his 
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report stating that the employee reached for a gun, unaware that the entire incident was caught on 
surveillance video.  

Brown was charged by the federal government of violation of the employee’s (Fourth Amendment) 
constitutional rights. Brown offered to introduce at trial an “expert witness” from the Chicago Police 
Department to explain, frame by frame, the video and why Brown’s conduct was consistent with the 
Chicago Police Department’s rules, policy, and regulations.  

The Seventh Circuit Court of Appeals ruled that the departmental rules were irrelevant and therefore 
inadmissible. If the department’s rules were admissible, that would mean that the department controlled 
the Constitution of the United States rather than the other way around.  

Brown was convicted, and his conviction was affirmed.  

It is important for all officers to understand that they are always being videotaped and that they 
can be indicted for constitutional violations—and convicted—even when they are not sued by the 
victim.  

Statute of limitations 
Suits brought against officers under Section 1983 must generally be initiated within two years of the violation. If, 
for example, the suit is brought for false arrest, the suit must normally be brought within two years of the arrest 
[Copus v City of Edgerton, 151 F3d 646 (1998)]. 

One problem is that, if the suit conflicts with the result in the criminal case, the suit must be dismissed [HECK V 
HUMPHREY, 512 US 477 (1994)]. 

Viramontes v Chicago, 840 F3d 423 (2016) 
Officers arrested Viramontes for swinging at officers during a Puerto Rican street festival. A trial court 
judge found the defendant guilty of resisting and aggravated assault. 

Viramontes then sued the officers for excessive force under Section 1983. 

The federal district court judge gave the jury the following jury instruction:  

“Mr. Viramontes actively swung in the direction of a police officer and missed. After he 
swung, Mr. Viramontes actively resisted the police officer. Any statements to the 
contrary by Mr. Viramontes, his lawyers, or the witness must be ignored.” 

The Seventh Circuit ruled that the district court was correct in ruling that no evidence may be received at 
trial that goes contrary to the facts in the criminal case.  

This does not mean that an officer cannot be found liable of excessive force even if the defendant was 
found guilty of the crimes charged. Gilbert v Cook, 512 F3d 899 (7th Cir 2008). 

But “if success on the defendant’s claims would have necessarily implied the invalidity of a potential conviction of 
the… charge, then the defendant’s claims did not accrue until the day on which the charge was dismissed” 
[Washington v Summerville, 127 F3d 552 (1997)]. 
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Rosado v Gonzalez, 832 F3d 714 (2016) 
Gonzalez, a Chicago police officer, pulled over a car driven by Rosado for failing to use a turn signal. After 
the stop, the officer(s) “claim to have seen” a badge and handcuffs as well as a handgun in plain view 
“between the brake lever and center console.” The officers arrested Rosado for unlawful possession of a 
weapon by a felon and for violating the armed habitual criminal statute.  

Rosado fought the criminal charges in jail for a year and a half, at which time he received a copy of the 
dashcam video which reflected that Rosado did use his turn signal. The trial court, relying on the video, 
granted Rosado’s motion to quash his arrest and suppressed all evidence discovered after the 
unconstitutional stop and detention. The state then dismissed the case.  

Approximately two and a half years after his arrest, Rosado filed a Section 1983 action claiming false 
arrest, conspiracy, and failure to intervene arising from the false arrest. 

The federal district court ruled that the claims were “indisputable time-barred” by the statute of 
limitations.  

The Seventh Circuit ruled that the “statute of limitations for a false-arrest claim begins to run at the time 
the claimant becomes detained pursuant to legal process, meaning when the claimant is bound over for 
trial.” Wallace v Kato, 549 US 384 at 391. 

Rosado tried to argue that since the video was withheld from him, he did not know whether his turn lights 
worked. Therefore, although he knew he used his turn signal, he did not know until a year and a half later 
that his lights were indeed working. 

The court ruled that there was still no reason Rosado could not have sued within the two-year period as 
he had the video six months before the statute of limitations ran out. 

Wiley v Chicago, 361 F3d 994 (7th Cir, 2003) 
Wiley was arrested January 2000. His case was dismissed July 2002. Wiley brought suit for false 
arrest/wrongful prosecution in August 2002.  

The Seventh Circuit Court of Appeals ruled that Wiley’s false arrest claim did not violate the statute of 
limitations.  

II. Procedures and Remedies 

Civil rights remedies spring from numerous sources. This book focuses primarily on complaints related to Section 
1983 actions founded on Fourth, Fifth, Sixth, and Fourteenth Amendment violations. This section explains in a very 
general way how the procedure works for Section 1983 actions. 

Categorizing tort actions against police 
There are a number of ways to look at civil rights remedies. One way is to think about unconstitutional 
(unreasonable) searches and seizures or unconstitutional interrogations. Another way is to think according to 
other categorical variables or causes of action, such as common law torts. When a citizen sues under common law, 
he/she must prove that the officer’s conduct was at least “wanton and willful.” This book in general deals only with 
constitutional torts, but the last part discusses, rather briefly and summarily, common law torts. 

Stating the specific constitutional violation 
The Supreme Court has explained that, since Section 1983 doesn’t specify what particular rights are being 
protected, the plaintiff must specify exactly what constitutional right has been violated and why. That is the reason 
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why the courts have switched to a Fourth Amendment (or sometimes Fifth, Sixth, or Fourteenth Amendment) 
analysis when deciding these types of cases. 

Civil procedure 
Civil procedure can be very complicated. This section will explain (relatively superficially) the fundamentals of the 
civil process as it relates to Section 1983 actions: 

 First, the plaintiff must claim that the defendant violated a constitutional right of the plaintiff [BAKER V 
MCCOLLAN, 443 US 137 (1970)]. 

 Second, the defendant’s lawyer files a response. Often the lawyer seeks summary judgment or dismissal 
based on qualified immunity. Summary judgment means that, even if everything the plaintiff says is true, 
the plaintiff does not have a cause of action. A court will assume for purposes of this ruling that the basic 
complaint and affidavits filed by the plaintiff are true. If partial summary judgment is granted, there must 
be a determination as to whether there is any issue left to be litigated. Often summary judgment is sought 
based on qualified immunity. The qualified immunity defense can (and probably should) be presented 
very early in the process.  

 Third, if summary judgment—based on the fact that the officer(s) did nothing wrong constitutionally—is 
denied, the defense attorney for the officer(s) might plead for protection for the officer under the 
doctrine of qualified immunity. This basically means that, although the officer may arguably have violated 
the plaintiff’s constitutional rights, the law was not settled on the issue at the time of the violation such 
that the reasonable officer would know that he/she committed a violation. 

 Fourth, if the court finds that the plaintiff does have a cause of action and the above motions are denied, 
the case normally proceeds to trial or settlement. 

 Fifth, if the case goes to trial, and if during the trial or at the end of the trial the defense attorney can 
prove to the court that the plaintiff’s facts do not rise to the level of a constitutional violation, the defense 
attorney can ask the judge to grant a verdict for the defense. 

 Sixth, if the plaintiff can show intentional or malicious-type misconduct (usually excessive force) by 
officers, the plaintiff can seek punitive damages which usually must be paid by the officers themselves.  

 Seventh, the party who “prevails” may get attorney’s fees from the defeated party. 

III.  Summary Judgment 

Summary judgment is sought by an attorney who believes that, even conceding the other side’s facts are correct, 
the other side must lose as a matter of law without ever going to trial. Often the defense/officer will seek summary 
judgment and the plaintiff will seek summary judgment as to certain issues. 

Qualified immunity: timing 
Sometimes the courts grant summary judgment, and the Supreme Court has held that the decision as to whether 
or not an officer deserves to be granted qualified immunity and summary judgment in such cases should be 
addressed early in the process so that the officer is not required to defend himself through a long drawn-out court 
battle, if he deserves immunity for his conduct. 

Difference between summary judgment and qualified immunity 
Without getting academic or technical, qualified immunity is summary judgment as qualified immunity means that 
the litigant, usually the officer, does not have to go to trial. The important difference for officers in the future is 
that officers reading past cases where the court awarded summary judgment (stating that the officer did nothing 
unconstitutional), can rely on that, whereas qualified immunity has traditionally meant the opposite.  
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Dockery v Blackburn and Higgins, 911 F.3d 458 (7th Cir. 2018) 
Officers lawfully arrested Dockery after a domestic incident, where Dockery, while allegedly high on PCP, 
broke into his girlfriend’s apartment after being banned from the complex. He proceeded to punch holes 
in the wall and destroy property.  

The officers eventually took Dockery to the police department. During booking, which was videotaped 
both by the video in the room and subsequently by a Taser, Dockery’s handcuffs were removed. During 
the fingerprinting, Dockery (playfully?) tapped Officer Higgins on the shoulder twice and then grabbed 
Higgins’ shoulder and shook it. Higgins told Dockery he would be handcuffed for the rest of the process. 
Dockery folded his arms and stepped toward Higgins. Higgins pulled Dockery’s arm behind his back and 
led him toward a bench. At that point, Dockery began to physically resist all attempts to restrain him.  

Sgt. Blackburn, who was sitting at a desk in the room, pulled out her Taser. Dockery, who was at least 
three inches taller and 100 pounds heavier than Blackburn, began to approach her. Blackburn tased 
Dockery, but one of the prongs was damaged or detached. Blackburn applied the Taser directly to 
Dockery’s back. Dockery continued to resist. During this period, Dockery kicked out at the officers. Finally, 
four officers managed to control and handcuff Dockery. Ultimately, it appears that Dockery was tased at 
least four times. 

Dockery sued the officers under Section 1983, arguing that he fell because he was overweight, did not 
even resist the officers, his arms were painfully wrenched behind his back, and the officers handcuffed 
him too tight (as Dockery had lacerations from the handcuffs on his wrists). 

The federal district court judge ruled that the officers did not deserve qualified immunity as Dockery 
argued that his conduct was innocent even within the context of the video. He simply was being playful to 
start, he fell down, and his kicking action and rolling were involuntary as he had been tased. (These 
actions were very threatening and should have been documented as such.) 

The Seventh Circuit ruled that the video reflected that Dockery did make aggressive moves toward the 
officers during the attempts to handcuff him (active resistance and threat).  

Previous case law reflected that when an arrested suspect is “kicking or flailing,” Clarett v Roberts, 657 
F3d 664 (7th Cir 2011) or “declining to follow [lawful] directions while acting in a belligerent manner,” 
Forrest v Prine, 620 F3d 739 (7th Cir 2010) the use of a Taser does not constitute excessive force.  

Therefore, the officers deserved qualified immunity.  

But why not exoneration? Did the officers violate Dockery’s rights or not? It would seem that the 
court could have said (should have said?), “No.” See MENA below. 

When summary judgment is appropriate 
Summary judgment may be granted the officer (or the plaintiff) when there is no dispute as to the facts, and the 
facts reflect that there is no constitutional violation (or that there is an obvious violation the officer should have 
known about)—or as a matter of law, the court can rule that the officer did violate the plaintiff’s rights.  

Summary judgment by qualified immunity can be awarded when there was no case or doctrine on point that 
would have put the officer(s) on notice that what they were doing was arguably unconstitutional.  

In either case, summary judgment may only occur when the defendant/officer concedes, for purposes of the 
motion, that the plaintiff’s facts are true and then argues or even concedes that the defendant did not violate the 
plaintiff’s rights. 
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MUEHLER V MENA, 544 US 93 (2005) 
Swat team officers executed a search warrant at a home where the 
officers were aware that violent gang members lived and hung out. The 
warrant authorized the officers to search for a weapon and drugs, 
among other things. 

The only person at the home at the time of the execution was Iris Mena. 
She was awakened in bed by officers with guns drawn. She was 
handcuffed and taken in the “pouring” rain to the garage. Mena was 
confined to the garage for about three hours while the SWAT team 
searched the house. (The SWAT team located three other “suspects” in 
trailers behind the house. They were also handcuffed and confined in 
the garage.) Two officers stood watch over the “detainees." During the 
detention, immigration officers questioned Mena about her immigration status. 

No evidence of criminal activity was located in Mena’s room. 

Mena sued the officers under Section 1983 for violating her Fourth Amendment right to be free from 
unreasonable seizures.  

The trial court (the Federal District court) denied the officers’ motion for summary judgment or qualified 
immunity. So the case went to trial—by jury. The jury decided that the officers violated Mena’s rights and 
awarded her both compensatory and (substantial) punitive damages (which officers are required to pay 
personally). 

The Federal Court of Appeals agreed that neither summary judgment nor qualified immunity was 
appropriate, since the officers obviously detained Mena unconstitutionally by keeping her handcuffed for 
about three hours and questioning her about issues having nothing to do with the warrant, i.e. her 
immigration status.  

The United States Supreme Court reversed, holding that the officers did not violate Mena’s Fourth 
Amendment rights in any way (even while conceding the truth of Mena’s facts). The Court reasoned that 
when officers reasonably believe that weapons are involved in the search for evidence, it is reasonable to 
keep occupants handcuffed during the execution of the warrant. Also, questioning detainees is not 
unconstitutional unless the time period for the questioning exceeds the time it takes to execute the 
warrant. Therefore, summary judgment should have been awarded to the officers. 

Jones v Wilhelm, 425 F3d 455 (2005) 
A search warrant ordered the search of the apartment on the “right” at the top of the stairs. The officer in 
charge of executing the warrant thought that the warrant meant the “left” at the top of the stairs. There 
were a number of reasons for this mistake, one of them being that there were two staircases facing in 
opposite directions leading up to the apartments. So the officers entered the wrong apartment (the 
Jones’ apartment). When they learned that they were in the wrong apartment, they apologized, quickly 
left, and searched the right apartment. 

The Seventh Circuit Court of Appeals ruled that the officers should have cleared up the facial ambiguity in 
the warrant before serving it, and, therefore, they were not entitled to qualified immunity on the warrant 
claim.  
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The court then held that the plaintiffs deserved summary judgment on their claim in that 
“Wilhelm’s decision then to proceed with the execution of a search warrant he knew to be 
ambiguous violated the Jones’ Fourth Amendment rights… There is no genuine issue of fact.”  

Dawson v Brown, 803 F3d 829 (7th Cir 2015) 
Officers were arresting Dawson’s son after he fled from officers during the officer’s attempt to execute a 
traffic stop. During the struggle on Dawson’s driveway, Dawson approached the officers and “showed his 
hands” indicating that he did not have a weapon. An officer deployed his taser on the son, but it didn’t 
work. He was about to deploy it again when the father came within three or four feet of the fight and 
said, “Please don’t kill him.” He also put his hand on an officer and told him, “Leave my son alone. Don’t 
hurt him.” The officer told Dawson to get back and kicked Dawson in the side. Dawson stumbled 
backward and was then tackled by another officer.  

Dawson was arrested for resisting and obstruction. But he was never formally charged. He went to the 
emergency room for injuries he sustained.  

Dawson filed six counts against the officer(s) under Section 1983, mostly related to excessive force.  

The Seventh Circuit Court of Appeals ruled that there were no material facts at issue. Therefore, the case 
could be settled as a matter of law. It was reasonable for the officer to “believe that Dawson was 
attempting to interfere with a lawful arrest.” Therefore, the officers were granted summary judgment.  

Fuller v Vines, 36 F3d 65 (1994) 
Officers were lawfully investigating an incident when they passed by Fuller’s front yard. The officers said 
that Fuller’s dog Champ charged at the officers, so the officers shot and killed the dog. Fuller testified that 
when he objected to the officer’s shooting his dog, an officer pointed the gun at Fuller’s head and 
threatened to kill him by stating that he (the officer) was going to send Fuller “to the morgue” with the 
clear implication to back off. The officers then left. 

Fuller sued under Section 1983. 

The Ninth Circuit Court of Appeals ruled that there was no seizure in the constitutional sense in that Fuller 
was free to leave and was in fact told to leave. According to everyone, there was no arrest or TERRY stop. 
The officer was simply taking no chances that Fuller would attack him (the officer). Therefore, according 
to the Ninth Circuit, summary judgment was properly granted.  

This does not mean that you cannot be sued under some other cause of action, e.g. due process 
or common law. It simply means that you cannot be liable for an unconstitutional seizure when 
there was no seizure. So even given the truth of the plaintiff’s facts, the case must be dismissed. 

Billington v Smith, 292 F3d 1177 (2002) 
Officer Smith, while driving with his family in plainclothes, saw Hennessey driving recklessly at speeds of 
70 mph on a 30-35 mph street. The officer turned on his emergency equipment and chased Hennessey 
briefly. Hennessey crashed into a curb. Smith went up to render aid. The officer then identified himself 
and determined that Hennessey, who had a BAC of .285, should be arrested. Hennessey, instead, decided 
to drive away, but the car was too damaged to move. 

Hennessey then began to fight with the officer. Witnesses said that Hennessey was the aggressor and that 
Hennessey continued to attack with kicks and blows, even when the officer backed off. The officer finally 
shot Hennessey and killed him. 
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The witnesses who saw the shooting differed in their recollections. Some stated that Hennessey was 
getting the upper hand when the officer pushed Hennessey a few feet away and shot him. Others said 
Hennessey was closer than three feet. The officer maintained that he shot Hennessey as they struggled 
for the officer’s gun. Ballistics tests showed that gun was 8 to 14 inches from Hennessey when the officer 
shot him. 

The district court refused to grant summary judgment. 

The Ninth Circuit Court of Appeals ruled that, even if the witnesses were correct and the officer was 
wrong, there was no material factual difference. The court ruled that “Detective Smith could have 
reasonably shot Hennessey even if he had just pushed Hennessey a few feet away." Therefore, summary 
judgment in favor of the officer was appropriate. 

When summary judgment / qualified immunity is not appropriate—factual disputes 
If there is a material factual dispute, the case should go to trial as only a jury can decide a factual dispute.  

TOLAN V COTTON, 134 S Ct 1861 (2014) 
An officer saw two young men get out of their car on a residential street at 2 a.m. One of them was Tolan. 
The officer ran the license plate. The officer entered the wrong license number by mistake, and the car 
came back stolen.  

The officer told the two occupants to get on the ground, and they complied. The officer said the car was 
stolen. Tolan tried to explain that he did not steal the car. Tolan’s parents came out of the house and told 
the police that the car belonged to them. Both parents told the occupants to stay on the ground. Tolan’s 
father told police that the “kids” were his son and nephew. Both parents said this was a “big mistake” as 
the “car was not stolen.” 

Officer Cotton arrived at the scene and drew his pistol. He ordered the mother to move to the garage 
door. She responded, “Are you kidding me? We have lived here 15 years, and nothing like this has ever 
happened before.” Tolan’s mother later testified that Cotton grabbed her arm and slammed her against 
the garage door. Tolan’s mother had pictures of the bruises, etc., that resulted.  

Tolan then rose to his knees and yelled for the officer to “get your f____ hands off my mom.” Cotton shot 
Tolan three times resulting in life-altering injuries. Cotton (and other officers) testified that Tolan was on 
his feet and that he feared Tolan was coming after him. 

The Federal District Court granted summary judgment for Cotton. In reaching that decision the court 
relied, in part, on the following factors disputed by Tolan: 

 The front porch was dimly lit. 

 Tolan’s mother had refused orders to remain calm and quiet. 

 Tolan’s mother refused to move to the garage and pulled away from the officer. 

 Tolan’s words amounted to a “verbal threat.” 

 Tolan was “moving to intervene” in Cotton’s handling of Tolan’s mother.  

The United States Supreme Court reversed, ruling that if a lower court is going to grant summary 
judgment, the court must accept the facts of the non-moving party when there are material disputes over 
facts. In this case the factual disputes must be decided by a jury. 

 


