
Over the past few months, the Court of 
Appeals and Appellate Division have 
issued a number of interesting deci-

sions that are relevant to medical malpractice 
and related litigation. These decisions provide 
guidance to practitioners as well as attorneys.

In Lividini v. Goldstein, 37 N.Y.3d 1047 (2021) 
Plaintiff commenced a malpractice action 
against Rye Ambulatory Surgery Center, LLC, 
its owner/operator Westmed Medical Group, 
P.C., and her treating physician Dr. Goldstein. 
Although Plaintiff was a Westchester resident 
and all treatment took place in Westchester, 
she venued the action in Bronx County con-
tending that Dr. Goldstein (a Westchester resi-
dent) constituted an “individually-owned busi-
ness” with a “principal office” in the Bronx. 
Defendants moved to change venue to West-
chester pursuant to CPLR 510(1) submitting 
an affidavit from Dr. Goldstein attesting that 
he devoted 3.5 days per week to patient care 
in Westmed offices in Westchester and de-
rived 75% of his income from services provided 
there. Dr. Goldstein acknowledged he was also 
employed at a Bronx hospital where he super-
vised residents 2 afternoons per week, and 
cared for approximately 20-25 patients per 
month at another Bronx location. 

A Four-Judge majority of the Court of Appeals 
held that Dr. Goldstein’s affidavit “averring that 
he spent substantially less time and care for 
substantially fewer patients in the Bronx than 
in Westchester County,” supported Defen-
dants’ assertion that his principal office was in 
Westchester. Thus the Supreme Court proper-
ly granted Defendants’ motion to change venue 
to Westchester. 

Three dissenting Judges would have held that 
Defendants failed to demonstrate that Dr. 
Goldstein’s principal office was in fact in West-
chester. In particular they noted that Dr. Gold-
stein identified 6 locations where he practices 
within the Bronx and Westchester, but failed 
to assert which location was his practice’s prin-
cipal office. He did not identify which of his 
Westchester offices was his principal office, 
and did not account for time not spent seeing 
patients, such as preparing for appointments, 
following up with patients and other doctors, 
or attending department meetings. The dis-
sent also noted that Dr. Goldstein supplied a 
Bronx address to the licensing authorities.

In Greenberg v. Montefiore New Rochelle Hosp., 
205 A.D.3d 47 (1st Dep’t 2022) Plaintiff’s Dece-
dent executed a health care proxy and living 
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will which provided that if he ever had 
irreversible brain damage and would 
never regain the ability to make deci-
sions and express his wishes, his treat-
ment be limited to palliative care. 

In 2016, Decedent was suffering from 
advanced Alzheimer’s disease, unable 
to recognize his wife or children or 
communicate in any meaningful man-
ner. He suffered a fall and was admitted 
to the Defendant Hospital – whose staff 
had copies of his living will and health 
care proxy – and his son (who was a 
designated health care agent) filled 
out a Medical Order for Life-Sustain-
ing Treatment (MOLST) form, which 
provided that Decedent was to receive 
comfort measures only, and was not 
to receive IV fluids or antibiotics. The 
examining physician determined that 
Decedent was suffering from sepsis, 
acknowledged the advance directives, 
confirmed same with Plaintiff, and 
directed that Decedent only receive 
palliative care. Nevertheless, another 
physician at the Hospital directed that 
Decedent be treated with IV antibiot-
ics, ordered tests, and administered 
other medications not necessary to 
alleviate pain. Decedent died approxi-
mately one month later.

Plaintiff commenced a medical mal-
practice action alleging that Defen-
dants departed from the standard of 
care by failing to abide by Decedent’s 
advance directives, the directives of 
his health care agents, and the MOLST, 
resulting in him enduring pain and 
suffering for over a month. Defendants 
moved to dismiss the complaint for 
failure to state a cause of action, which 
was granted by the Supreme Court.

The First Department reinstated the 
claim, noting that Plaintiff could seek 
damages for Decedent’s pain and suf-

fering as a result of medical malprac-
tice because Defendants administered 
treatments without consent and in 
direct contravention of Decedent’s ex-
press wishes. The Court also noted that 
Plaintiff was not asserting a “wrong-
ful life” claim, rather she was seeking 
damages on the theory that the failure 
to follow Decedent’s directives was a 
departure from the standard of care 
care and resulted in injury to Decedent 
– approximately a month of pain and 
suffering that he would not otherwise 
have endured.

In Aristocrat Plastic Surgery, P.C. v. 
Silva, 206 A.D.3d 26 (1st Dep’t 2022) 
Plaintiff performed plastic surgery 
on Defendant. Defendant later posted 
negative reviews of Plaintiffs on vari-
ous internet forums, after which Plain-
tiffs commenced an action asserting 
claims for defamation and tortious in-
terference with prospective contractu-
al relations. 

Defendant moved to dismiss the com-
plaint under CPLR 3211(a)(7) and New 

York Civil Rights Law §76-1. She also 
sought attorney’s fees and punitive 
damages under Civil Rights Law § 70-
a(1)(a) and (c), arguing that her online 
reviews were protected by New York’s 
so-called “anti SLAPP” (Strategic Law-
suit Against Public Participation) law. 
Plaintiff responded that the anti-SLAPP 
law did not apply because it was not an 
action “in connection with an issue of 
public interest” but was instead a pure-
ly private matter. The Supreme Court 
dismissed Plaintiffs’ defamation com-
plaint, but also denied Defendant’s mo-
tion seeking attorney fees and damages, 
finding this was not a SLAPP suit. 

The First Department, in a matter of 
first impression, held that Defendant’s 
negative online reviews qualified as an 
exercise of her constitutional right of 
free speech and a comment on a matter 
of legitimate public concern and public 
interest – “namely medical treatment 
rendered by a physician professional 
corporation and the physician perform-
ing surgery under its auspices.” Since 
Defendant’s posts fell under the ambit 
of the anti-SLAPP law, she was entitled 
to seek damages and attorneys’ fees. 

In Bumbolo v. Faxton St. Luke’s Health-
care, 196 A.D.3d 1119 (4th Dep’t 2021) 
Plaintiff was arrested for threatening 
and assaulting members of his family 
and for abusing and killing a dog. He 
was brought to Defendant Hospital but 
discharged the same day. Although the 
police requested to be notified before 
Plaintiff was released, the Hospital 
failed to do so. Shortly after his release, 
Plaintiff killed the members of his fam-
ily whom he had earlier threatened. He 
was re-arrested, and with the consent 
of the District Attorney, a criminal 
court accepted his plea of not respon-
sible by reason of mental disease or 
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defect, and remanded him to a psychi-
atric institution.

Plaintiff commenced an action against 
the Hospital and the physician who 
evaluated him when he was initially 
arrested, alleging that they failed to 
perform a proper psychiatric exam-
ination, diagnose and treat his ongoing 
psychiatric condition and violent pro-
pensities, and discharged him without 
notifying the police. He sought dam-

ages for the mental and psychologi-
cal damage of having killed his family 
members, his loss of freedom, and the 
stigma of psychiatric admission. De-
fendants moved to dismiss for failure 
to state a cause of action relying on 
precedent which bars a plaintiff from 
taking advantage of his own wrong 
and from founding a claim on his own 
iniquity. The Supreme Court denied 
the motion.

The Fourth Department affirmed, not-
ing that the criminal court’s acceptance 
of Plaintiff’s plea of not responsible 
by reason of mental disease or defect 
demonstrated that, at the time of his 
conduct, Plaintiff lacked substantial ca-
pacity to know or appreciate either the 
nature and consequences of his con-
duct, or that such conduct was wrong. 
Accordingly, the doctrine prohibiting a 
wrongdoer from profiting for his or her 
own wrongdoing was inapplicable. 
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It has been more than four years 
since New York added an additional 
toll to the 2.5 year medical malprac-

tice Statute of Limitations for cases 
involving an alleged failure to diag-
nose cancer. Typically, in New York, 
a patient/plaintiff has 2.5 years from 
the date of the alleged malpractice, or 
from the date of last treatment when 
there is continuous treatment, in order 
to bring a timely claim. CPLR § 214-a. 
However, in the interest of justice, the 
Legislature carved out an extension of 
the time for a patient to bring a mal-
practice case when the allegations in-
volve a failure to diagnose cancer. This 
extension was devised to address sit-

uations when patients only learn they 
have cancer, and/or discovers that the 
cancer was allowed to progress due to 
the negligence of a clinician and/or di-
agnostician after the 2.5 year Statute of 

Limitations expired. 

The amendments to CPLR §§ 203 & 214-
a are colloquially known as “Lavern’s 
Law” in reference to the namesake pa-
tient, Lavern Wilkinson. Ms. Wilkin-
son was diagnosed with lung cancer in 
2012. After she was diagnosed, she be-
came aware of an older x-ray from 2010 
that purportedly showed evidence of a 
potentially curable mass. At that time, 
the mass was not appreciated by the ra-
diologist who interpreted the imaging 
study in 2010. By the time Ms. Wilkin-
son learned of the 2010 error, her time 
to sue the hospital and the radiologist 
had expired. In 2013, Ms. Wilkinson  
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died at age 41. Although she received 
a settlement1 in connection with her 
lawsuit, her family and her attorneys 
believed that the ultimate award was 
far less than if she had been permitted 
to bring a viable action in connection 
with the time-barred claim. 

The New York State Legislature sought 
to rectify this perceived public poli-
cy dilemma by passing Lavern’s Law, 
whereby plaintiffs who are alleging a 
failure to diagnose a cancer or malig-
nant tumor are permitted to bring an 
action 2.5 years from the date that the 
patient first discovered that the act or 
omission caused injury, provided that 
such action shall be commenced no lat-
er than seven years from such alleged 
negligent act or omission. The amend-
ments to CPLR §§ 214-a and 203 be-
came law on January 31, 2018, but what 
would become of the patients whose 
claims were time-barred prior to the 
passage of the amendment?

That statute itself provided no clear 
guidance on how to apply the toll to 
cases that were time barred before La-
vern’s Law went into effect on January 
31, 2018. However, when examining the 
legislative history it becomes clear the 
New York State Legislature intended 
there be a limited retroactive period 
permitting the revival of certain time-
barred medical malpractices causes of 
actions. Specifically, a case alleging the 
failure to diagnose cancer could be “re-
vived” if the claim would have expired 
“within ten months prior to the effec-
tive date of the act,” and only if such 
action or claim “was commenced with-
in six months of the effective date…” 
(L2018, ch 1, Sect. 4). Thus, the legisla-
ture intended to allow aggrieved poten-

tial plaintiffs to bring otherwise time-
barred lawsuits as long as the claims 
expired between March 31, 2017 and 
January 31, 2018, provided those law-
suits were commenced no later than 
July 31, 2018. See, Mula v. Sasson, 181 
AD3d 686, 687 (2nd Dept. 2020).

Moreover, the amendments apply to 
“acts, omissions, or failures occurring 
within 2 years and 6 months prior to 
the effective date of this act, and not 
before” (L 2018, ch 1, Sect. 6). Thus, the 
discovery toll also applies retroactively 
to causes of action that were not time 
barred as of Lavern’s Law’s effective 
date; i.e. causes of action accruing on 
or after July 31, 2015. 

In Ford v. Lee, 2022 Slip Op. 01414 (1st 
Dept. 2022), the plaintiff alleged that 
the defendant radiologist committed 
malpractice by failing to diagnose can-
cer observable, but missed, on a May 
16, 2014 CT scan. Prior to Lavern’s Law, 
Ms. Ford’s malpractice claim became 
time-barred on November 16, 2016, 
but with the passing of Lavern’s Law, 
Ms. Ford tried to avail herself of the 
“revival” provisions of Lavern’s Law 
and brought the lawsuit on March 3, 
2018 (within the permitted window of 
January 31, 2018 and July 31, 2018). The 
defendant moved to dismiss plaintiff’s 
complaint on the grounds the claims 
were time-barred and failed to state 
a cause of action. After the Supreme 
Court denied defendant’s motion to 
dismiss the case, the Appellate Divi-
sion, First Department reversed the 
decision on appeal, and dismissed the 
case. The Court found that any claim 
premised on an alleged failure to diag-
nose a cancer that became time barred 
prior to March 31, 2017, would forever 

be time-barred, and Lavern’s Law’s re-
vival provision would not apply.

Of note, the Appellate Division held 
there would be no additional enlarge-
ment of the retroactive revival period 
for cases where the statute had run 
prior to March 31, 2017, even if the case 
would otherwise fit the requirements 
of Lavern’s Law, i.e. the patient had 
been diagnosed with a cancer, and the 
patient was unaware that any malprac-
tice had occurred solely because the 
doctor failed to timely diagnose cancer. 
See, Ford v. Lee, 2022 Slip Op. 01414. 

With the Ford decision, litigators were 
provided additional clarity regarding 
when the revival period of Lavern’s 
Law applies and the limitations that 
exist in its application. Notwithstand-
ing, the defense bar is starting to see a 
push for additional expansions to CPLR 
§ 214-a, potentially extending to claims 
involving an alleged failure to diagnose 
non-cancerous, benign tumors.

Currently, according to CPLR §§ 203 
& 214-a, only cancer or malignant 
tumors trigger the Lavern’s Law toll. 
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The federal No Surprises Act (the 
Act), passed in December of 
2020 as part of the Consolidated 

Appropriations Act (HR 133), prohib-
its health care providers from billing 
patients more than what the provider 
would be paid for in-network services, 
even if the provider is out-of-network, 
in certain scenarios. The Act applies 
to a broad range of providers includ-
ing physicians, non-physician practi-
tioners, hospitals, ambulatory surgery 
centers and air ambulance transports. 
The Act was designed to provide new 
federal consumer protections against 
surprise medical bills. The measure 
was included in omnibus legislation 
funding the federal government for 
fiscal year 2021 and providing stimulus 
relief for the COVID-19 pandemic. 

The No Surprises Act contains key pro-
tections to hold consumers harmless 

from the cost of unanticipated out-of-
network medical bills. The term “sur-
prise bills” refers to bills received by 
the patient/consumer that they were 
unaware of and are typically seen in sit-
uation where the patient needed emer-
gency care or unknowingly received 
care from non-participating/out-of-net-
work providers when seeking care at an 
in-network facility. In that situation, 
the patient typically was unaware that 
the care that they received was provid-
ed by a non-network provider, and the 
balance bill was a surprise. These bills 
are often generated from ancillary pro-
viders (such as anesthesiologists and 
radiologists) who are not in-network 
and whom the patient did not choose.

The new law took effect for health plan 
years beginning on or after January 
1, 2022 and it applies to nearly all pri-
vate health plans offered by employ-

ers (including grandfathered group 
health plans and the Federal Employ-
ees Health Benefits Program), as well 
as non-group health insurance poli-
cies offered through and outside of the 
marketplace. 

The first aspect of the legislation creates 
an obligation on health plans to cover 
the surprise bill at in-network rates. 
Many health plans carve out payments 
to out-of-network providers (OON) or 
require plan participants to specifical-
ly select an out-of-network benefit at a 
higher premium rate, thereby rejecting 
payment of those bills. This legislation 
seeks to eliminate that, by requiring 
payment by the insurance carrier to 
the OON provider. The law requires 
that surprise bills must be covered 
without prior authorization and in-net-
work cost sharing must apply. In-net- 
 

The Federal No Surprises Act
BY: ANINA H. MONTE, ESQ.
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However, plaintiff’s attorneys have ar-
gued that the same public policy be-
hind Lavern’s Law should extend to all 
tumors, not just cancerous malignant 
tumors. They argue that non-cancer-
ous, benign tumors such as meningi-
oma, lipoma, fibroids, hemangioma, 
neuroma, etc. will often grow, and if 
not timely diagnosed, can potentially 
cause mass effect and permanent dam-
age to the surrounding structures. As 
such, plaintiff attorneys argue that pa-
tients should not be time barred from 
bringing malpractice claims solely be-
cause the potential liable party failed to 
timely diagnose a benign tumor, rather 
than a cancerous tumor.

However, as it stands, Lavern’s Law only 
applies to cases involving cancer or 
malignant tumors. Building a defense 
to these claims requires a careful anal-
ysis of the facts of the case including 
the dates of claimed malpractice, the 
filing dates of the lawsuit, and the dates 
of last treatment. Additionally, the de-
fense of these types of claims, requires 
a review of the particular pathology of 
the tumor to determine if the tumor is 
benign or cancerous. Going forward, 
we continue to monitor all legislative 
efforts seeking to further amend and 
expand CPLR§§ 203 & 214-a. 
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work cost sharing for surprise bills will 
be based on a “recognized amount,” 
that amount is determined by the car-
rier, and there is suggestion that it will 
be based upon the median in-network 
payment amount for the same or sim-
ilar services.

This latter aspect of the legislation may 
be of greater concern for the OON 
provider. What rate will they be reim-
bursed for their services? OON provid-
ers rarely conform their pricing to the 
in-network rate, and under the new 
legislation, balance billing is prohib-
ited. Essentially this provision man-
dates that the OON provider accept the 
in-network rate. Currently Medicare 
and Medicaid do not allow for balanced 
billing and with the implementation 
of the Act, OON providers must accept 
the rates of the private insurance carri-
ers. While there are options for appeal, 
discussed below, the concern from the 
provider side is that they have chosen 
to run their practice as out-of-network 
and are now being forced to accept 
in-network rates for services that could 
potentially be rendered in a non-emer-
gency situation. 

The legislation contains “shall not” lan-
guage. Out-of-network providers cannot 
send patients bills for excess charges. 
The law specifies that providers “shall 
not bill, and shall not hold patients li-
able” for an amount that is more than 
the in-network cost sharing amount 
for such services. The “shall not bill” 
language did not appear in earlier bill 
versions, and constitutes an additional 
element of consumer protection un-
der the new law. Essentially it puts the 
burden on out-of-network providers 
to determine a patient’s insurance sta-
tus and the applicable in-network cost 
sharing for the surprise medical bill. 

While this provision is understand-
able in an emergency situation, the Act 
leaves open the possibility that OON 
providers in non-emergency will be 
compelled to accept in-network rates. 

Emergency services generally refer to 
the following hospital services used to 
treat emergency medical conditions:

• Appropriate medical screening 
examinations and stabilization  
services as required under the 
Emergency Medical Treatment  
and Labor Act (EMTALA) within the 
capability of the emergency depart-
ment of a hospital.

• Additional “post-stabilization” 
benefits furnished by an out-of-net-
work provider or emergency facility 
(regardless of the department of the 
hospital where the items/services 
are furnished) after the member 
is stabilized. These are subject to 
surprise billing protections unless 
certain conditions are met, includ-
ing the following:

 » The member is stable enough 
to travel using non-medical or 
non-emergency medical trans-
port to an available in-network 
provider/facility located within  
a reasonable travel distance  
given the individual’s medical 
condition;

 » The member or an authorized 
representative is in a condition 
where he or she can receive in-
formation and provide informed 
consent; and

 » The provider/facility provides 
written notice and obtains writ-
ten consent from the member 
to waive balance billing protec-
tions, in compliance with all 
related statutory and regulatory 
requirements.

Emergency medical conditions are 
illnesses, injuries, symptoms or con-

ditions—including those related to 
behavioral health/substance use disor-
ders—that are so serious that reason-
able persons would seek medical care 
immediately to avoid severe harm to 
themselves or their unborn child. 

It is the post stabilization care that 
creates a potentially gray area for an 
OON provider, in addition to providers 
who render non-emergency care at an 
in-network hospital or other facility. 
In this non-emergency situation a pro-
vider must give prior written notice, at 
least 72 hours in advance, and obtain 
the patient’s written consent. The no-
tice must indicate the provider does 
not participate in-network, provide a 
good faith estimate of out-of-network 
charges, and include a list of other 
participating providers in the facility 
whom the patient could select. This ex-
ception does not apply for ancillary ser-
vices (such as anesthesia) or diagnostic 
services (such as radiology and lab) nor 
to other services or providers the Sec-
retary may specify in regulation.

A good faith estimate is a notification 
of expected charges for a scheduled or 
requested item or service, including 
items or services that are reasonably 
expected to be provided in connection 
with the scheduled or requested item 
or service. The requirements to pro-
vide good faith estimates apply to more 

The Federal No Surprises Act
CONTINUED FROM PREVIOUS PAGE

»

THE.LAW.SPECIFIES.THAT.
PROVIDERS.“SHALL.NOT.

BILL,.AND.SHALL.NOT.HOLD.
PATIENTS.LIABLE”.FOR.AN.

AMOUNT.THAT.IS.MORE.THAN.
THE.IN-NETWORK.COST.
SHARING.AMOUNT.FOR..

SUCH.SERVICES.



DEFENSE PRACTICE UPDATE  |  SUMMER 2022 MCBLAW.COM7

types of facilities than are affected by 
the balance billing protections and in-
clude institutions in any state in which 
state or applicable local law provides 
for the licensing of the institution. The 
Department of Health and Human Ser-
vices (HHS) is in the process of promul-
gating regulations for the calculation 
and implementation of good faith esti-
mates for insured individuals.

HHS is also in the process of establish-
ing a dispute resolution process for 
providers who do not accept the in-net-
work payment amount. There are two 
types of dispute resolution process un-
der the No Surprises Act that provid-
ers and facilities need to understand. 
The Independent Dispute Resolution 
(IDR) process is used by providers, fa-
cilities, and payors to determine the 
total amount that a payor must pay a 
nonparticipating provider or nonpar-
ticipating emergency facility for items 
and services provided that are subject 
to the balance billing prohibitions. 
The patient-provider dispute reso-
lution process is used by uninsured 
individuals if they receive a bill that is 

substantially in excess (at least $400) of 
the good faith estimate received from a 
provider or facility.

The IDR process is complicated and 
requires cooperation between the 
provider and the insurance carrier. A 
full discussion of the IDR process and 
the implications to the private medi-
cal practice have been fully discussed 
by the American Medical Association 
(AMA), and for guidance on that you 
may review the AMA’s toolkit for pro-
viders. https://www.ama-assn.org/sys-
tem/files/ama-nsa-idr-toolkit.pdf

In summary, this new legislation is pa-
tient focused and seeks to eliminate 
a significant burden on patients who 
have sought care for emergency ser-
vices. The legislative intent and pur-
pose was the focus of many sessions of 
congress, and the discussion around 
the development of the legislation 
demonstrates that surprise billing 
forms the basis of much hardship for 
patients. Yet, with this legislation the 
burden shifts to the provider and the 
full implication has yet to be seen and 

fully understood. There is concern that 
the OON, who does not have a relation-
ship with the insurance carrier, will be 
forced to accept fees that are greatly 
reduced than what is typically charged 
for their professional care and services. 
Further concerns are raised from the 
provider side, such as the time, effort, 
staffing and practice resources that 
will necessarily be dedicated to the al-
ternative dispute resolution process, 
which is not yet fully defined or imple-
mented, despite the legislation being 
in effect since the start of 2022. Finally, 
there is room within the legislation to 
allow for denial of claims and an obli-
gation to accept in-network payments 
even in non-emergency settings.  

The Federal No Surprises Act
CONTINUED FROM PREVIOUS PAGE

Recent Case Results
Summary Judgment Affirmed in Guillain Barre Syndrome (GBS) Case
On plaintiffs’ appeal to the Appellate Division, Fourth Department, Senior Trial Partner William P. Brady and Partner Barbara 
D. Goldberg were successful in obtaining an affirmance of the lower court’s decision in MCB’s favor. MCB’s client Hospital 
was granted summary judgment, based on the preclusion of plaintiffs’ expert’s causation testimony, in Supreme Court, Monroe 
County by Justice Rosenbaum.  

Briefly, the case involved a then 60-year-old woman, who underwent treatment during multiple hospital admissions for com-
plaints of back pain, lower extremity numbness and pain in her left shoulder blade. During the last of these admissions, she 
was evaluated by a consulting neurologist employed by our client Hospital, who was providing neurology services at the treat-
ing hospital. The consulting neurologist immediately suspected Guillain Barre Syndrome (GBS), a rare neurological disorder, 
based on the patient’s progressively worsening symptoms. The diagnosis was confirmed by a lumbar puncture the following 
day and treatment with intravenous immunoglobulin (IVIg) was commenced. 

In opposition to our motion for summary judgment and preclusion of plaintiffs’ expert’s anticipated testimony regarding the 
effects of a delay in treatment under Frye v. United States, 293 F. 1013 (D.C. Cir. 1923) and/or Parker v. Mobil Oil Corp., 7 N.Y.3d 

Anina H. Monte is a 
Partner at Martin Clear-
water & Bell LLP, where 
she defends medical 
professionals, hospitals, 
nursing homes and 
other health care deliv-
ery systems against all 
manners of professional 
liability and medical 
malpractice allegations.

»



DEFENSE PRACTICE UPDATE  |  SUMMER 2022 MCBLAW.COM8

»

434 (2006), plaintiffs’ expert took the position that the consulting neurologist departed from the standard of care by not order-
ing that a lumbar puncture be performed by Interventional Radiology on a “STAT” or immediate basis to confirm the diagnosis, 
after he himself was unable to perform a lumbar puncture. The patient claimed that our client Hospital was vicariously liable 
for the supposed delay in treatment attributable to the consulting neurologist, and that the defendants’ alleged failure to timely 
diagnose and treat GBS resulted in respiratory failure, a prolonged hospitalization followed by extensive inpatient rehabilita-
tion and outpatient therapy, and permanent injuries to her upper and lower extremities.

The Appellate Division affirmed the lower court’s decision granting MCB’s motion for summary judgment and dismissed the case 
on behalf of our client Hospital, finding that plaintiff’s Neurology expert failed to raise triable issues of fact as to proximate causation. 

Summary Judgment Granted in Gun Shot Trauma Surgery Case
Senior Trial Partner Thomas Mobilia, Partner Jacqueline Berger and Associate Evan Schnittman obtained summary judg-
ment in Supreme Court Kings County. A 27-year-old male plaintiff was dropped off at our client hospital ambulance bay by a 
private car with a gunshot wound to the right thigh that perforated the right super femoral artery and vein. The plaintiff was 
unresponsive, in respiratory distress, had unstable vital signs, and was hypotensive. He was immediately intubated, started on 
IV fluids, and a massive transfusion protocol was initiated due to exsanguination. After intubation the patient's heart stopped 
and he was resuscitated with a thoracotomy after the patient was not responsive to CPR. The patient was brought to the OR 
and the trauma surgeon was successful in repairing two major ligated vessels.  However, the patient went into cardiac arrest 
shortly after the procedure was finished and could not be resuscitated.

In moving for summary judgment, we submitted the expert affirmations of a trauma surgeon who opined that the ED staff 
timely and appropriately diagnosed and treated the patient's right leg gunshot wound and went to extraordinary lengths to 
attempt to save the patient's life. The expert opined that the patient's injury was fatal due to loss of blood prior to his arrival 
in the ED and irreversible shock. We also submitted an expert affirmation from a trauma anesthesiologist who opined that the 
medication administered by the anesthesiology team, fluids, and blood products were appropriate and within the standard of 
care and nothing further could have been done to prolong the patient's life.

Plaintiff 's counsel did not oppose our motion for summary judgment and our motion was granted without opposition, dismiss-
ing the case in its entirety.

Summary Judgment in Radiology Case
Senior Trial Partner John J. Barbera obtained summary judgment on behalf of our client doctor and his PC in a matter pending 
in Westchester County. The case was pursuant to the newly enacted Lavern’s Law extending the statute of limitations. Plaintiff 
was a 34-year-old woman who presented to co-defendant hospital with complaints of non-specific abdominal pain. A CT of 
the abdomen and fF was performed and interpreted by our client Radiologist, who was identified and described thickening in 
the colon suspicious for colitis, but recommended the ordering physician correlate the findings with the clinical presentation. 
The patient was discharged from the ED. The plaintiff was treated by co-defendants over the ensuing 2 1/2 years before she 
was diagnosed with colon cancer by colonoscopy.

In its decision and order granting summary judgment, the Court held that defendants demonstrated that the CT scan was 
properly interpreted by the doctor and that the doctor properly relayed his findings via his report. The Court further held that 
our client doctor discharged his limited duty as a consulting radiologist to interpret the images, and that our client doctor was 
not required to recommend further imaging, testing, or treatment. Finally, the Court held that the opposing expert affirmation 
in opposition provided only speculative and conclusory allegations that our client doctor failed to properly describe their find-
ings, and that this was insufficient to defeat summary judgment.

Fool Me Once, Shame on You. Fool Me Twice, Shame on Me.
Senior Trial Partner Peter T. Crean and Partner Gregory J. Radomisli obtained a Summary Judgment Motion in the Eastern 
District of New York. Plaintiff was a land developer who paid the codefendants millions of dollars in up-front fees to obtain 
loans from other parties so he could acquire and develop property. Despite multiple promises, the codefendants failed to 
deliver. With the threat of financial ruin on the horizon, plaintiff executed a General Release running toward the codefendants 

Case Results
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and their attorneys for all claims the plaintiff could have brought until that point in exchange for another promise that the co-
defendants would help plaintiff obtain financing. Our clients were the codefendants’ attorneys.

The defendants moved for Summary Judgment, arguing that the General Release barred the plaintiff’s claims. The Court granted the 
motion, and did not adopt plaintiff’s argument that the Release was procured by fraud, finding that his reliance upon the codefen-
dants’ empty promise in exchange for the Release was unjustified as a matter of law, given his past history with the codefendants.

Defense Verdict in High Exposure Kings County Gastroenterology Case
Senior Trial Partner Michael A. Sonkin, obtained a defense verdict in Kings County with the assistance of Senior Associate 
Alexandra E. Claus and Paralegal Jane Chan in a case involving allegations of a failure to timely diagnose ulcerative colitis 
with resulting sub-total colectomy and permanent ileostomy. 

The plaintiff presented to the defendant gastroenterologist with a two week history of diarrhea but denied blood, pain, or fever. 
The patient was managed initially with an antibiotic and probiotic, but when the diarrhea continued he was ordered to submit 
a stool sample for testing. Although there were subsequent contacts between the physician and the patient regarding the 
on-going diarrhea while that testing was pending, there were no new complaints and there were persistent denials of blood. 
In the course of this treatment, the patient failed to report to the doctor that he was colorblind, which would have altered the 
management to assess for bleeding. 

When the patient later reported symptoms of weakness and fatigue for the first time, a CBC was ordered by the patient’s pri-
mary care physician that showed severe anemia, which led to the performance of a sigmoidoscopy by the defendant and the 
diagnosis of the severe ulcerative colitis. Despite aggressive medical therapy, the patient progressed to fulminant ulcerative 
colitis and required a sub-total colectomy with ileostomy that has become permanent. The plaintiff alleged that the defen-
dant departed by not ordering blood testing in the course of the treatment. The jury agreed with the defense, however, which 
maintained that such testing was not indicated for diarrhea in the absence of any other complaints or symptoms and given 
the repeated denials of blood in the stool, and which argued that the plaintiff ’s failure to report that he was colorblind was the 
primary cause for any claimed delay in the diagnosis of the ulcerative colitis.

Summary Judgment in Cardiology Case
Senior Trial Partners Thomas A. Mobilia and Yuko A. Nakahara obtained a summary judgment motion in New York County 
in a cardiology case. Our cardiologist referred the patient to an interventional cardiologist for a diagnostic angiogram (and 
possibly, further intervention), after a stress test and CTA were concerning for significant coronary artery disease. The patient 
presented to the hospital, underwent the angiogram and was found to have a 95% blockage of his LAD. With this, stenting was 
pursued – however, was aborted due to a stroke.

In the summary judgment motion, we argued that our client's care and treatment was appropriate and did not cause any in-
juries, and that our client—as the referring physician who was not involved in the procedure—did not have a duty relative to 
informed consent. All claims against our client were dismissed.

Appellate Division, 2nd Dept., Affirms Granting of Summary Judgment in a Case Alleging Failure to Diagnose a Stroke
Senior Partner Kenneth R. Larywon, and Partners Gregory A. Cascino and Karen B. Corbett previously obtained summary 
judgment on behalf of our hospital client and one of its attending physicians, which has now been affirmed by the Second 
Department. Plaintiff alleged that an emergency department attending physician at our hospital failed to diagnose her with 
an ischemic stroke and administer thrombolytic therapies including tissue plasminogen activator (“TPA”). Although Plaintiff 
reported “feeling dizzy” and fatigued since she woke up that morning, when she presented to the emergency department 
over 16 hours later she did not have slurred speech, facial asymmetry or one-sided weakness, and she was discharged. The 
following afternoon she began to display right-sided weakness and slurred speech, and a CT performed at another hospital 
revealed an ischemic stroke. 

MCB moved for summary judgment, submitting an affirmation from an emergency medicine expert who explained that “gen-
eral fatigue and dizziness, in the absence of any other signs of stroke, are not strongly suggestive of stroke”. Moreover, even 

Case Results
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if Plaintiff had been diagnosed with a stroke at our hospital her outcome would have been the same because she presented 
more than 16 hours after the onset of her symptoms. Thus, not only was she outside the window to administer TPA, but ad-
ministering thrombolytics under these circumstances could have induced brain hemorrhage or even death. In opposition, 
Plaintiff ’s expert opined that she was not actually having a stroke at the time of her presentation to our hospital but was instead 
having a transient ischemic event (“TIA”) and should have been administered anticoagulants. Plaintiff ’s expert also opined that 
she suffered the stroke at some point between her discharge from our hospital and presentation to a different hospital the 
following day. The Queens County Supreme Court granted our motion and dismissed Plaintiff ’s claims, and Plaintiff appealed. 

This dismissal was affirmed by the Second Department. In a lengthy, detailed decision, a 3-Justice Majority of that Court found 
that when viewed against Plaintiff ’s specific allegations of malpractice, our expert established that the failure to administer TPA 
at our hospital was not a departure from accepted standards of care and could not be a proximate cause of Plaintiff ’s injuries, 
since such therapy could not have been safely administered at the time of her presentation. The Majority further found that 
Plaintiff failed to raise a triable issue of fact, and that her expert failed to support the theories of liability alleged in her plead-
ings regarding the alleged failure to diagnose a stroke or to administer TPA. 

Summary Judgment in Case Involving the Development of Decubitus Ulcers and Sepsis
Senior Trial Partners Rosaleen T. McCrory and Daniel L. Freidlin, and Associate Christian D. McCarthy obtained summary 
judgment on behalf of our client nursing facility in a matter involving the development of decubitus ulcers and sepsis in the 
then ninety-one year-old decedent, who received home care nursing services over a seven-month period. 

In our summary judgment motion, we argued the records demonstrated that our client’s care began after the ulcers developed 
thereby refuting the plaintiff ’s claim that our client failed to timely diagnose the decubitus ulcers. Moreover, we asserted that 
non-party physicians established the plan of treatment and wound care directives and defendant’s staff merely following phy-
sician directives. As our client did not implement the plan of care and the evidence clearly showed defendant staff followed 
the physician’s orders, we asserted that there was no merit to any claims that our client failed to timely and properly treat the 
decedent’s pressure ulcers. 

Based on the strength of our arguments, plaintiff was unable to submit credible opposition. The Court granted our summary 
judgment motion in its entirety, and agreed with our above outlined positions, finding that there were no departures on behalf 
of our client and that the care rendered was not a proximate cause of any of the alleged injuries.

Appellate Division, 1st Dept., Grants Summary Judgment in Case Alleging a Failure to Properly Treat Osteomyelitiss
Senior Trial Partner William P. Brady and Partner Gregory A. Cascino previously moved for summary judgment and dismiss-
al of Plaintiff ’s claims against MCB’s clients – a top national hospital, as well as her treating otolaryngologist, and oral and 
maxillofacial surgeon – alleging a failure to properly treat her for osteomyelitis in her mandible. In support, MCB submitted an 
affirmation from an expert otolaryngologist/head and neck surgeon who explained that Plaintiff actually had a very rare/atyp-
ical form of cancer in her mandible that was not definitively diagnosed while she was treated by our clients. This underlying 
cancer led to bone destruction, necrosis and a lack of blood flow, which caused the mandible to become more susceptible to 
an overlying bacterial infection. 

The surgical specimens excised by our clients were reviewed by 3 different pathologists at top national hospitals (including 
our client); 2 of which felt she had a benign condition and 1 of which felt she had cancer. Plaintiff ’s treaters were also unable 
to render a definitive diagnosis, even after she transferred her care to another hospital.

As explained by our expert, Plaintiff had cancer in her mandible from the beginning of her treatment by our clients, but because 
it was very difficult for the pathologists to definitively diagnose, the clinicians appropriately treated her as if she had osteo-
myelitis, which was the other most likely cause of bone necrosis. Any presumed osteomyelitis was caused by the underlying 
cancer, and could not have been addressed until the cancer was diagnosed and treated. Since this cancer diagnosis and treat-
ment did not occur until over a year after Plaintiff ’s treatment by our clients, they could not have caused her claimed injuries.

The Supreme Court denied the motion and an appeal was taken by MCB. The First Department unanimously reversed and 
dismissed all claims, noting that we made our initial showing of entitlement to summary judgment by demonstrating that our 
client’s treatment was within the standard of care, and that any difficulties were caused by the underlying cancer. 

Case Results
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What's New at MCB?

OF COUNSEL ANTHONY CHIONCHIO TAKES ON ROLE  
AS ADJUNCT PROFESSOR AT HOFSTRA LAW UNIVERSITY
MCB congratulates Partner Anthony Chionchio for taking on the 
role as an Adjunct Professor at Hofstra Law University, where he will 
be teaching Foundational Lawyer Skills to 2L students. We are excit-
ed for him as he embarks on this new prestigious opportunity.

MCB IS PARTICIPATING IN THE MANSFIELD RULE 
CERTIFICATION PROCESS ON DIVERSITY & INCLUSION 
FOR MIDSIZE LAW FIRMS 2022-2023
We are pleased to announce that Martin Clearwater & Bell 
LLP is participating in the Mansfield Rule Certification pro-

cess on Diversity & Inclusion for midsize law firms for 2022-2023. The Mansfield Rule measures 
and tracks that each firm has considered at least 30% percent women, lawyers from underrepre-
sented racial and ethnic groups, LGBTQ+ and lawyers with disabilities for leadership roles, senior 
level hirings, promotions into partnership and formal client pitch meetings. The intent is to in-
crease the representation of diverse groups into leadership roles and growth opportunities.
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Defense Practice Update is published by Martin Clearwater & Bell LLP. This newsletter is intended to provide general information about 
significant legal developments only, and should not be used for specific action without obtaining legal advice. Anyone wishing to retain Martin 
Clearwater & Bell LLP should contact Michael C. Clarke, Managing Attorney, 220 East 42nd Street, New York, New York 10017, (212) 916-0975.

GATLUAK RAMDIET SELECTED FOR INCLUSION TO  
TOP 40 UNDER 40 BLACK LAWYERS IN NEW YORK
MCB congratulates Gatluak for this honor, which is given to only a 
select group of lawyers for their superior skills and qualifications 
in the field. Membership in this exclusive organization is by invita-
tion only and is limited to the top 40 attorneys under the age of 40 
in each state who have demonstrated excellence, and have achieved 
outstanding results in their careers.

MCB CONGRATULATES TWO  
NEW PARTNERS!
Martin Clearwater & Bell LLP is pleased to an-
nounce the promotion of two talented attorneys 
to our team of partners, effective July 1, 2022. 
Both Nicole and Anthony have demonstrated 
outstanding legal skill and dedication to their 
clients. We appreciate their contribution to the 
success of our Firm, and congratulate them on 
this well-deserved professional achievement. Nicole.S..Barresi Anthony.M..Chionchio


