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In July 2017, the New Jersey Appellate Divi-
sion published the Ehrick v. Sorokin decision. 
In the underlying case, Ms. Ehrick suffered 
complications from a colonoscopy and pol-
ypectomy procedure and brought a medical 
malpractice case alleging negligent treatment 
against the defendant physician, Dr. Sorokin, 
but no claim for lack of informed consent. At 
trial a 6-1 defense verdict was rendered. Plain-
tiff then appealed the decision and argued 
that the trial judge committed reversible er-
ror by admitting irrelevant evidence regarding 
informed consent during the trial. By grant-
ing the plaintiff’s appeal and reversing and 
remanding this case, the Appellate Division 
decision created precedent that greatly limits 
a defendant’s ability to explain to the jury at 
trial the entire scope of the medical care and 
the physician-patient relationship. By essen-
tially eliminating all testimony of the discus-
sion of risks, benefits and alternatives of the 
“at issue” treatment, defendant physicians are 
now limited in their ability to explain the con-
versations that they had with the patient and 
to describe the full scope of their care. 

…the Appellate Division decision 
created precedent that greatly limits 

a defendant’s ability to explain  
to the jury at trial the entire 

scope of the medical care and the 
physician-patient relationship.

The facts of this case illustrate the potential 
issues with the Appellate Division’s ruling. 
In Ehrick, the plaintiff underwent a colonos-
copy in 2003 and a polyp was found which 
required removal. The patient refused sur-
gery so the defendant referred her to another 
physician for a procedure during which she 
suffered a hemorrhage. Thereafter, she re-
quired years of surveillance colonoscopies by 
the defendant due to recurrent polyps and 
had 5 procedures in the next 7 years. During 
the surveillance colonoscopies, the defendant 
used a variety of techniques to treat her polyps 
and the parties had a physician-patient rela-
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tionship for almost 8 years. In the final 
Argon Plasma Coagulation procedure 
performed on August 29, 2011, the 
patient unfortunately suffered a per-
foration of her colon and peritonitis 
which required emergency surgery. 

The plaintiff’s Complaint alleges neg-
ligence in relation to the performance 
of the Argon Plasma Coagulation 
procedure, but not a lack of informed 
consent. At trial, the plaintiff’s attor-
ney filed a motion in limine to exclude 
all evidence regarding her consent to 
the colonoscopy procedures. The tri-
al judge denied the motion, finding 
that the forms and any information 
provided to the patient was a part of 
the standard of care and therefore rel-
evant. At trial, plaintiff testified about 
her extensive history of treatment 
with the defendant and both sides 
were permitted to question plaintiff 
about the informed consent forms. 
After the close of evidence, the judge 
permitted the jury to review the in-
formed consent forms. In responding 
to plaintiff’s objections to permitting 
the jury to review the forms, the trial 
judge stated, “if you and go and talk 
about all that Dr. Sorokin had done 
in 2003, 2004, 2005, and so on, and 
exclude this small piece of it, that can-
not be consistent with notions of jus-
tice or the search of truth. And maybe 
if I mischaracterized it as going to the 
standard of care, that was my fault 
and a mistake. But in a fundamental 
sense, there could be no way to have 
a fair trial that would allow the plain-
tiff to explore this treatment for all 
these years, include the detail of it, in-
cluding almost every single statement 
written by Dr. Sorokin and exclude 
the informed consent. That cannot be 
consistent with the notion of a fair tri-
al.” Following the defense verdict, the 

Court denied a motion for a new trial 
and the appeal followed. 

The Appellate Division held that the 
introduction of informed consent ev-
idence was reversible error as it was 
irrelevant and misleading since plain-
tiff did not assert a lack of informed 
consent claim. The Court relied on 
the New Jersey Rules of Evidence 
regarding relevancy (N.J.R.E. 401-
403) and the case Eagel v. Newman, 
325 N.J. Super. 467, 474 (App. Div. 
1999) to rule that informed consent 
is generally unrelated to the standard 
of care for performing medical treat-
ment. The Court recognized that this 
was a case of first impression and that 
there were no prior New Jersey cases 
specifically addressing the admissibili-
ty of informed consent evidence where 
the plaintiff only asserted a claim for 
negligent treatment. The Court was 
persuaded by plaintiff’s cited case law 
from the Pennsylvania Supreme Court 
in Brady v. Urbas, 631 Pa. 329 (2015), 
wherein informed consent evidence 
was ruled inadmissible where there 
was no specific informed consent 
claim. They also found similar rulings 
in Delaware, Vermont and Ohio and 
a number of other states. The Appel-
late Division last relied on Gonzalez v. 
Silver, 401 N.J. Super. 576, 972 (App. 
Div. 2009), wherein the defendant 
doctor was precluded from introduc-
ing potentially impeaching hearsay 
testimony regarding statements by the 
plaintiff as to the cause of his injury 
because it was irrelevant to the issue 
of whether or not the doctor provid-
ed proper medical care and carried an 
enormous potential for prejudice. 

Ultimately, the Appellate Division 
ruled that the plaintiff’s acknowledg-
ment of the risk of a perforation had 
no bearing on whether the doctor  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
deviated from the standard of care in 
causing that perforation. They rejected 
the defendant’s argument that the ev-
idence was relevant to counter plain-
tiff’s testimony that the defendant gave 
her no information about her condi-
tion and treatment. The Appellate Di-
vision ruled that the trial judge should 
have precluded all evidence regarding 
the plaintiff’s acknowledgment of per-
foration as a risk of the procedure, as 
well as the informed consent discus-
sions as a whole, from the beginning. 
This is where the Appellate Division 
went beyond just precluding the use of 
informed consent forms, and expand-
ed the ruling to include all discussions 
of risk. The Court explained the ruling 
by opining that a jury might reason 
that the patient’s consent to the pro-
cedure implies consent to the resultant 
injury and thereby lose sight of the 
central question pertaining to whether 

Impact of New Jersey Appellate Court Ruling… 

The Appellate Division 
ruled that the trial judge 
should have precluded all 

evidence regarding the 
plaintiff’s acknowledgment 

of perforation as a risk 
of the procedure, as well 
as the informed consent 

discussions as a whole, from 
the beginning. This is where 
the Appellate Division went 

beyond just precluding the use 
of informed consent forms, 
and expanded the ruling to 

include all discussions of risk.
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the defendant’s care conformed to the 
standard of care. 

The effect of this decision has been to 
eliminate any testimony at trial of risks 
and treatment options discussed be-
tween the parties where no informed 
consent claim is made. Critically, this 
decision makes it so that if a plaintiff 
does not include an informed consent 
claim, the defendant is unable to dis-
cuss the conversations he/she had with 
the patient of the risks of the proce-
dure in their own defense. A defen-
dant would want to testify about these 
conversations to demonstrate that 
they are a careful thorough physician 
and to demonstrate that the plaintiff 
was aware of potential risks and com-
plications. Technically, when applied 
to its full extent, this decision could be 
used to attempt to preclude the defen-
dant from discussing anything about 
their care other than the performance 

of the “at issue” surgery or treatment. 
It can be applied to prejudicially limit 
the defendants from being able to dis-
cuss the full scope of the medical care 
and demonstrate the careful, compre-
hensive and thoughtful treatment they 
provided. 

This decision is now being used by 
savvy plaintiff’s attorneys to greatly 
narrow the defendant’s ability to de-
scribe the full scope of the treatment 
provided by the physician to the jury. 
While the exclusion of detailed discus-
sions of informed consent evidence 
in cases where there is no informed 
consent claim is logical, this decision 
and how it may be applied has the po-
tential to limit a defendant physician’s 
ability to provide a full understanding 
to the jury of their relationship with 
the patient and scope of their care, and 
therefore potentially limit their right 
to a fair trial. 

Nicole S. Barresi is an 
Associate at Martin 
Clearwater & Bell 
LLP, where she focuses 
her practice on the 
defense of medical 
malpractice cases, per-
sonal injury defense 
and professional lia-
bility defense in New 
York and New Jersey. 

She has experience in all phases of litigation 
including federal court cases.

Michael A. Sonkin 
is a Senior Partner at 
Martin Clearwater & 
Bell LLP. His practice 
encompasses all aspects 
of medical malprac-
tice litigation from 
inception through trial. 
He has defended some 
of the Firm’s largest 
hospital clients as well 

as individual physicians. Mr. Sonkin also has 
significant experience in handling general liabili-
ty matters across various industries.

Motions for summary judgment can 
result in dismissal of all or parts of 
a plaintiff’s case if the defense can 
demonstrate that there is no issue of 
fact for a jury to decide. Unfortunate-
ly, obtaining a complete dismissal in a 
medical malpractice case is difficult as 
the plaintiff’s lawyer can often defeat 
the motion by submitting the affirma-
tion of an expert witness that disputes 
the opinion of the defense expert. 
Since these motions are difficult to 
win, clients and lawyers alike often 
shy away from making them because 
they are costly and time-consuming. 
The motion is often considered a 
failure if it does not result in a final 
disposition of a case. However, these 
motions are valuable tools even if they 

do not result in a dismissal and thus 
perhaps it is time to redefine “success-
ful” when it comes to the outcome of 
these motions. 

Martin Clearwater & Bell LLP recently 
handled a high exposure case involv-
ing a young child that sustained a dev-
astating stroke. We filed a motion for 
summary judgment in the case despite 
knowing in advance that the likeli-
hood of an outright dismissal was slim 
at best. The outcome of this motion 
demonstrates that the term “success” 
should not be viewed in the short-
term but rather should be evaluated 
from the perspective of how the mo-
tion advances the long-term disposi-
tion of the case.

Unfortunately, obtaining 
a complete dismissal in a 

medical malpractice case is 
difficult as the plaintiff’s 

lawyer can often defeat the 
motion by submitting the 
affirmation of an expert 
witness that disputes the 

opinion of the defense expert.

By: Daniel L. Freidlin

Redefining the Term “Successful” in the 
Context of Summary Judgment Motions

Continued…
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Factual History

A then 9-year-old girl received treat-
ment from our client hospital and the 
codefendant private attending pedia-
trician over three admissions spanning 
approximately one month. Her initial 
complaints included fever, nausea, 
vomiting, headache and neck stiffness. 
She was admitted to the hospital un-
der her private pediatrician’s service. 
A lumbar puncture was performed 
and a consultation was obtained from 
the hospital employed, but separately 
insured, pediatric infectious disease 
attending physician. Based on several 
factors including the lumbar puncture 
results and the child’s improvement in 
symptoms, it was reasonably believed 
that the source of the meningitis was 
viral. The issue in the case was that nei-
ther the infectious disease consult nor 
the private pediatrician elicited from 
the family that the child had visited 
family in Ecuador within the last year. 
This was significant because Ecuador 
is endemic for Tuberculosis which was 
ultimately felt to be the source of the 
meningitis. Having gone a month 
without treatment for Tuberculosis, the 
child sustained a devastating stroke 
which resulted in significant perma-
nent neurological deficits including 
weakness on the right side. The plain-
tiff alleged a failure to timely diagnose 
Tuberculosis as the source of the men-
ingitis, which resulted in progression 
of the disease and ultimately a stroke 
with permanent neurological injuries.

The Motion for  
Summary Judgment

At the close of discovery, we filed a 
motion for summary judgment on 
behalf of the Hospital. In support of 
our motion, a board certified pediatric 
infectious diseases specialist submitted 
sworn opinions detailing the roles of 

the various healthcare providers in this 
patient’s care. We argued that it would 
not be the responsibility of the hospital 
emergency medicine physicians, pedi-
atric residents or other healthcare pro-
viders who evaluated the child in the 
hospital to make the diagnosis of Tu-
berculosis meningitis or to make treat-
ment recommendations. Rather, our 
expert opined that this would be the 
role of the private attending pediatri-
cian in conjunction with the pediatric 
infectious diseases specialist. To avoid 
losing credibility with the court, we 
acknowledged that the pediatric infec-
tious diseases specialist was employed 
(but separately insured) by the client 
hospital. We argued that although 
the hospital would remain vicarious-
ly liable for this physician, New York 
Civil Practice Laws and Rules Sections 
3122 (e) and (g) authorize the Court 
to grant partial summary judgment to 
limit the issues for our client hospital 
at trial. 

All other parties moved for summary 
judgment as well. The plaintiff’s at-
torney submitted opposition to the 
motions arguing that the private pedi-
atrician and employed pediatric infec-
tious diseases attending departed from 
the standard of care in failing to timely 
diagnose and treat Tuberculosis menin-
gitis and failing to obtain the history 
that the infant-plaintiff had traveled 
to Ecuador. Although the plaintiff’s 
attorney argued that the hospital was 
not entitled to summary judgment as 
the employer of the infectious diseases 
consultant, plaintiff’s expert was not 
able to strongly oppose our conten-
tion that the remaining members of 
the hospital team conformed to the 
standard of care. In Reply, we reiter-
ated our position that partial summa-
ry judgment was an available remedy 
that was warranted in this situation.

The summary judgment 
motion was made with the 
understanding that while it 

was unlikely to result in a full 
dismissal, we would attempt 
to limit the claims against 
the hospital in an effort to 

mitigate our client’s exposure 
during anticipated subsequent 

settlement negotiations. 

From a strategic standpoint, we knew 
that it was unlikely that the court 
would dismiss a case involving an in-
fant who sustained permanent severe 
neurological deficits. We also under-
stood that this was a case that was like-
ly to settle given the risk involved in 
taking a jury verdict in a sympathet-
ic case with a seriously injured child. 
The summary judgment motion was 
made with the understanding that 
while it was unlikely to result in a full 
dismissal, we would attempt to limit 
the claims against the hospital in an 
effort to mitigate our client’s exposure 
during anticipated subsequent settle-
ment negotiations. 

Court Decision and  
Case Disposition

The Nassau County Supreme Court 
IAS Judge held that there were issues 
of fact precluding summary judgment 
on behalf of the infant-plaintiff’s pri-
vate attending pediatrician and the 
hospital employed infectious diseases 
attending. This was no surprise. Im-
portantly, the judge agreed with our 
position that partial summary judg-
ment was warranted to dismiss all 
direct claims against the hospital. As 

Redefining the Term “Successful”… 
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a result, the only remaining exposure 
related to our client was vicarious lia-
bility for the employed infectious dis-
eases attending. 

As this case approached trial, the par-
ties began to engage in settlement 
negotiations as we expected. The 
plaintiff’s attorney made a settlement 
demand of $20 million which would 
have included a significant contri-
bution from our client hospital. In 
response to the settlement demand, 
we took the position that the court’s 
decision granting partial summary 
judgment limited our client’s liability 
and that the plaintiff could not seek 
contribution until the full insurance 
coverage of the employed attending 
infectious diseases attending was ex-
hausted. As the private attending pedi-
atrician was the target defendant with 
the most exposure, we anticipated that 
it was unlikely that our employed at-
tending’s professional liability carrier 
would tender the entire policy. We 
were correct on that front as well and 
while a significant settlement offer was 
made, it was not the full policy. Thus, 
the plaintiff’s attorney was put in the 
position of accepting a settlement 
without contribution from our client 
or turning down a significant mone-
tary settlement to take a risk at trial of 
walking away empty handed. Eventu-
ally, the plaintiff’s attorney agreed to 
a significant seven-figure settlement 
with both codefendants. As the code-
fendant employed infectious diseases 
attending did not tender the full ex-
tent of his available insurance cover-
age, our client hospital was discon-
tinued from this high-exposure case 
without payment.

Discussion

This case demonstrates how it may 
be time to redefine what is meant by 
“success” or “winning” when it comes 

to dispositive motions. Attorneys and 
clients alike must always consider how 
to proceed in regards to settlement, 
trial preparation and/or attempting a 
summary judgment dismissal. “Win-
ning” a summary judgment motion is 
difficult as a plaintiff’s attorney will of-
ten be able to submit an expert’s opin-
ion to create an issue of fact and defeat 
the motion. Summary judgment mo-
tions are often avoided when the like-
lihood of receiving a dismissal is low. 
However, there may still be significant 
long-term value in making a disposi-
tive motion even if there isn’t a short-
term full dismissal.

One way that summary judgment 
motions can be successful even if a 
complete dismissal cannot be obtained 
is by moving for partial summary 
judgment. The Courts are becoming 
more inclined to consider motions 
for partial summary judgment. CPLR 
3212 (e) provides that “…summary 
judgment may be granted as to one or 
more causes of action, or part thereof, 
in favor of any one or more parties, to 
the extent warranted, on such terms as 
may be just.” Most lawsuits involving 
claims of alleged medical negligence 
contain multiple causes of action, and 
numerous allegations of negligence 
within each cause of action. As but a 
few examples, in a surgical case with 
a well-documented informed consent 
discussion, a motion for partial sum-
mary judgment can be effective in at-
tempting to dispose a lack of informed 
consent cause of action. In cases with 
institutional clients, a motion may be 
successful in dismissing a negligent 
hiring or retention cause of action. In 
most cases, there are allegations in the 
pleadings that have been abandoned 
or not proven by the plaintiff’s attor-
ney and can be dismissed. Motions 
for partial summary judgment, as in 
our case, can be used to dismiss direct 

causes of action and limit the client’s 
vicarious liability exposure. 

Even if a full dismissal is unlikely, mo-
tions for partial summary judgment 
are an effective way to streamline the 
claims in the case. This makes trial 
preparation more efficient and less 
costly. Dismissing a part of the case 
results in the plaintiff’s attorney hav-
ing one less theory to argue to the jury. 
And in a case such as ours, a partial 
summary judgment win may result 
in the plaintiff having no argument 
to force a defendant to contribute to 
a settlement. 

As demonstrated by the above case, 
even when a summary judgment mo-
tion is unlikely to result in a short-term 
full dismissal, there may significant 
benefits to making the motion. The 
cost of the motion pales in compari-
son to the cost savings of a streamlined 
defense, or in a case like ours having 
the client discontinued without pay-
ment in a case with multi-million dol-
lar exposure.

Daniel L. Freidlin is a 
Senior Trial Partner at 
Martin Clearwater & 
Bell LLP. Mr. Freidlin 
focuses his practice on 
the defense of medical 
malpractice and pro-
fessional liability cases 
and represents major 
teaching hospitals in 
New York as well as 
individual physicians.
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On January 6, 2020, New York’s state-
wide “salary history ban,” Labor Law 
Section 194-A, went into effect. The 
law prohibits public and private em-
ployers from asking prospective or 
current employees about their salary 
history, including compensation and 
benefits, either orally or in writing. 
New York is just the latest state that has 
enacted such bans in an effort to close 
the gender wage gap. Other states cov-
ering the West Coast and the North-
east already prohibit questions about 
salary history, including California, 
Oregon, Washington, Connecticut, 
Delaware, Maine, Massachusetts, New 
Jersey, and Vermont. Similar bans have 
been in place in New York City, Suf-
folk and Westchester Counties since at 
least 2017, but the new law expands 
the prohibition to the entire state.

The law applies to all positions that 
will be based primarily in the state, 
regardless of where the employer is 
based, and even if the interview pro-
cess takes place virtually, by telephone, 
or in another state. The law applies 
to full-time, part-time, seasonal, and 
temporary workers, regardless of im-
migration status. The ban does not ap-
ply, however, to bona fide independent 
contractors, freelance workers, or other 
contract workers, unless they perform 
work through an employment agency. 

What is Prohibited? 

Employers are prohibited from re-
fusing to interview, hire, promote, or 
otherwise retaliating against an appli-
cant or current employee: (i) based 
upon their salary history, (ii) because 
the applicant or employee refused to 

provide their salary history, or (iii) be-
cause such individual filed a complaint 
with the New York State Department 
of Labor alleging a violation of the law. 
Employers also may not prevent em-
ployees from inquiring about or dis-
cussing their wages among themselves. 
Companies may, however, reasonably 
limit the time, place, and manner of 
such discussions within the workplace 
and workday pursuant to a written 
policy. Employers may not attempt to 
obtain salary information from anoth-
er source, such as contacting the per-
son’s current employer.

What is Allowed?

Notwithstanding the law, an indi-
vidual may voluntarily disclose their 
salary history, as long as they were 
not prompted by the prospective em-
ployer. If disclosed, the employer may 
verify the information and take it into 
account when determining what sala-
ry to offer. The New York Department 
of Labor recently released guidance 
noting employers may consider in-
formation already in their possession 
for existing employees (i.e., employee’s 
salary or benefits). For example, an 
employer may use an employee’s sala-
ry to calculate a raise or what salary to 
offer with a promotion, but may not 
ask that employee about pay from pri-
or jobs. In addition, certain job titles 
may be subject to a maximum salary 
cap, and employers are not obligated 
to disregard established salary ranges. 
And if an employer has already de-
termined a salary or salary range for a 
particular position, it may publish that 
information in a job listing.

Take-Away for Employers

Although employers may not ask an 
applicant about their current pay or 
for a salary history during the inter-
view process, they may ask about de-
sired salary or expectations regarding 
compensation. As for an employer’s 
current workforce, a business can use 
its existing information, but may not 
make inquiries into pay at previous 
jobs. Businesses need to ensure that 
anyone involved in the interview pro-
cess knows about this ban. In addi-
tion, businesses should ensure that any 
documents utilized in the application 
process do not include any questions 
about prior compensation. Although 
this has long been the case for com-
panies in the greater-New York City 
area, employers in Nassau County and 
north and west of the City should re-
view their interview procedures to en-
sure compliance.

Valerie K. Ferrier is a 
Partner and the Head 
of Martin Clearwater 
& Bell LLP’s Labor & 
Employment Practice 
Group. Ms. Ferrier is 
an experienced litigator 
and counselor who has 
been practicing in the 
field for over 12 years, 
including the health-

care, hospitality, staffing and retail industries.

Edward E. Warnke is 
an Associate at Martin 
Clearwater & Bell LLP. 
He focuses his practice 
on the defense of 
employment & labor 
matters as well as med-
ical malpractice defense 
matters.

New York’s Statewide “Salary History Ban”
By: Valerie K. Ferrier and Edward E. Warnke
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December 2019: Summary Judgment Motion in Pressure Ulcers Case – Nassau County
Senior Partner Rosaleen McCrory and Of Counsel Maureen P. Blazowski were granted dismissal in an opposed summary judgment motion 
involving claims for wrongful death, medical malpractice and general negligence case involving a then 84-year-old woman. The plaintiff 
alleged that the defendant home health care services agency departed from the standard of care in failing to perform proper risk assess-
ments and prevent the development and progression of pressure ulcers. The plaintiff further alleged that the subject care was rendered 
during a continuous course of treatment and that the 3-year statute of limitations for general negligence applied, rather than the 2 ½ 
statute of limitations for medical malpractice.

In our summary judgment motion, MCB established that separate and distinct episodes of home care were provided thereby defeating 
the plaintiff’s claim for continuous treatment; that the skilled nursing care bore a substantial relationship to medical treatment such that 
the 2 ½ year statute for medical malpractice applied; and that any claims which accrued beyond that 2 ½ year statute of limitations were 
time barred pursuant to CPLR §214-a. The Court agreed with our analysis and also found that the defendant was entitled to summary 
judgment on the merits, thereby dismissing all claims.

December 2019: Motion for Summary Judgment in Testicular Cancer Case – New York Supreme Court, Kings County 
Senior Partner Sean F.X. Dugan and Partner Aryeh S. Klonsky obtained dismissal of all claims against their clients, a radiologist and a 
radiology practice group in a case involving a failure to diagnose testicular cancer in a 19-year-old. Our client interpreted a testicular 
sonogram ordered secondary to left-sided testicular pain and observed no evidence of intra or extratesticular mass with normal vascu-
larity. Less than seven months later, the patient returned for another testicular sonogram and CT due to testicular pain and a palpable 
mass. Ultrasound and CT identified a large solid mass highly suspicious for metastatic disease requiring surgical removal of the testicle. 
The plaintiff subsequently required multiple surgeries secondary to metastatic disease. 

MCB moved for summary judgment supported by the affirmations of a radiologist and urology-oncologist. Both experts supported the in-
terpretation of the testicular ultrasound and opined that defendants complied with the standard of care when performing and interpreting 
the testicular ultrasound and that the ultrasound showed no signs of cancer and no further work-up was indicated. In response to MCB’s 
motion, plaintiff agreed to voluntarily discontinue all claims against MCB’s clients. 

November 2019: Defense Verdict in Complicated Laser Cataract Surgery Case – New York County
Senior Trial Partner Thomas A. Mobilia assisted by Partner Aryeh S. Klonsky obtained a defense verdict for their clients, a renowned eye 
surgeon and his ophthalmology group. 

Plaintiff, a retired medical malpractice trial attorney, alleged that the defendant eye surgeon negligently recommended laser cataract 
surgery, failed to disclose the increased risks for Intraoperative Floppy Iris Syndrome (IFIS), and failed to take necessary preoperative 
and intraoperative preventative measures to prevent IFIS during cataract surgery. Plaintiff also alleged that the eye surgeon negligently 
caused the phacoemulsification probe to strike the iris resulting in permanent iris and pupillary deformity, blurry vision and glare, affect-
ing his ability to read, walk, drive, and use a computer to provide pro bono legal services for special needs children.

The defense successfully demonstrated to the jury that the cataract surgery was indicated and the eye surgeon properly obtained plain-
tiff’s informed consent for the procedure. The defense also convinced the jury that plaintiff’s vision was improved postoperatively, and 
that any alleged visual deficits were secondary to a pre-existing irregular astigmatism.

October 2019: MCB Wins on Appeal – Second Department Affirms Dismissal – Suffolk County
Senior Partner Anthony Sola, Partner Matthew Frank and Partner and Head of MCB’s Appellate Department, Barbara Goldberg were 
successful in obtaining a dismissal for our clients in the Second Department. In this matter, plaintiff commenced an action to recover 
damages for personal injuries suffered as a consequence of her son’s premature birth, which she alleged was partially due to the neg-
ligence of her maternal fetal medicine (MFM) physician in addressing a short cervix. Martin Clearwater & Bell LLP moved for summary 
judgment and dismissal of all claims against the MFM, demonstrating that the care he provided comported with accepted community 
standards of practice. Both the Supreme Court and the Appellate Division held that the submissions on behalf of the MFM were sufficient 
to demonstrate his entitlement to judgment as a matter of law and shift the burden to plaintiff to raise a triable issue of fact. We argued 
that our MFM client, acting as only a consultant, properly recommended cerclage due to a short cervix, had no duty thereafter, and that 
any alleged delay attributable to the MFM was not a proximate cause of the premature labor. The Second Department agreed, affirming 
the trial court’s dismissal of our client.
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COVID-19:  
Receive Important & Timely Updates 
From Our Labor & Employment Team

Our Labor & Employment team provides the latest updates on 
issues affecting employers, including timely information about 
legislation and other relevant matters related to COVID-19.

Visit bit.ly/laboremploymentalerts to sign up!

What’s New at MCB?

NEW YORK, NY

220 East 42nd Street
New York, NY 10017
phone (212) 697-3122
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MCB Welcomes Four New Partners! 

Martin Clearwater & Bell LLP is pleased to announce the addition of four new partners to the 
Firm, effective January 1, 2020. Please visit our website at mcblaw.com to read their bios and 
learn more about their areas of practice.

Jayne L. Brayer

VALERIE K. FERRIER
Head of MCB’s Labor 
& Employment Group

Elizabeth J. SandonatoMichael F. Bastone Conrad A. Chayes, Jr. 

October 2019: Labor & Employment Result: Plaintiff Awarded Only $3,400 After a Year of Litigation 
and Trial –  Eastern District of New York
Labor & Employment Partner Valerie K. Ferrier handled this matter in the Eastern District of New York 
involving plaintiff, a former employee of a Brooklyn restaurant, sued for alleged unpaid wages and re-
taliatory termination. After plaintiff failed to take any class discovery, and without ever having moved 
for conditional class certification under the lower standard of the Fair Labor Standards Act, he moved 
for class certification under Fed. R. Civ. P. 23, and lost. The case then proceeded to a bench trial on an 
individual basis. The court’s findings of fact determined that plaintiff was not credible. The court held 
that plaintiff failed to prove that the FLSA, the only federal implicated in the case, even applied. Thus, the 
FLSA claim was dismissed, and Plaintiff was awarded a total of $374 in actual and liquidated damages, 
plus statutory penalties and nominal interest. Defendants will be moving for sanctions based on fees 
incurred defensing against plaintiff’s unsuccessful motion for class certification.

Case Results, cont.
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