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When the COVID-19 emergen-
cy brought the New York State 
court system to a staggering halt 

in March of 2020, the legal community was 
adrift in uncharted territory. After having to 
carry on with court proceedings remotely 
overnight, attorneys, judges, and court staff 
alike were left wondering how and when the 
court system would “return to normal.” Now, 
over seven months later, we are slowly begin-
ning to see courts across the state resume lit-
igation practices, although the processes are 
still different from the routine we had in place 
prior to COVID-19 uprooting daily life. As 
medical malpractice cases have been classified 
as “non-essential” for purposes of resuming 
court proceedings, medical malpractice attor-
neys and their clients have been anticipating 
an eventual return back into the courthouse 
for anything from a preliminary conference to 
a jury trial. In order to resume court proceed-
ings in a safe manner, the courts have rolled 
out a series of four phased operations with 
each phase incrementally increasing court 
proceedings, both in person and virtually. 

As of September 21, 2020, all counties in New 
York State outside of New York City have 
entered phase four of courthouse operations. 
New York City continues to operate at phase 

three. Accordingly, the following proceedings 
are taking place, in person, state-wide: essen-
tial family matters; child support proceedings; 
arraignments of defendants who have been 
issued desk appearance tickets; preliminary 
hearings in criminal cases; selected plea and 
sentencing proceedings; and limited bench 
trials in civil matters. Outside of New York 
City, child permanency hearings, superior civ-
il court appearances where at least one party 
is self-represented, small claims matters filed 
prior to April 1, 2020, and grand jury pro-
ceedings are also taking place. New York City 
is permitting in-court conferences of felony 
cases for defendants at liberty. Individuals en-
tering courthouses must submit to a tempera-
ture screening, wear a mask, and answer ques-
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Status of the Courts:COVID-19
By: Daniel L. Freidlin and Alexandra M. Lopes
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In order to resume court 
proceedings in a safe manner,  

the courts have rolled out a series  
of four phased operations with  

each phase incrementally  
increasing court proceedings,  
both in person and virtually.
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tions before being granted entrance 
to the respective courthouse. Jurors 
will be provided all appropriate health 
and safety measures with an emphasis 
on social distancing. Furthermore, all 
entrants are required to adhere to the 
travel restraints set forth by the Gover-
nor of the State of New York Andrew 
Cuomo, including a 14-day self-quar-
antine for those who have traveled to 
states listed on the New York State 
Quarantine List. Non-essential mat-
ters, including medical malpractice ac-
tions, continue to be conducted virtu-
ally in all counties.1 Accordingly, most 
court conferences continue to be held 
remotely. Notably, Deputy Chief Ad-
ministrative Judge for the New York 
City Courts, Judge George Silver, has 
continued to encourage defendants in 
the insurance and health care sectors 
to proceed with the virtual options 
available, including virtual bench tri-
als, virtual summary trials, and virtual 
ADR. Furthermore, in order to assist 
those who lack the technology need-
ed to appropriately access the courts, 
the court system has initiated a pilot 
program known as the “Faith-Based 
Court Access Initiative,” which will 
provide a network of technological 
equipment, including Wi-Fi, com-
puters, videoconferencing equipment, 
scanners, and printers, across West-
chester County.

Trials are resuming across New York 
State in a limited and controlled man-
ner. For example, on July 28, 2020, 
a murder trial that began earlier this 
year, but was ceased in the middle of 
March due to the COVID-19 pan-
demic, resumed in Bronx County. 

When the jury returned, they sat two 
seats apart across three rows and wore 
appropriate PPE. In addition, the 
judge, parties, and court staff were 
each seated behind plexiglass. Addi-
tionally, a pilot program starting a lim-
ited number of jury trials rolled out in 
September of 2020, beginning with 
one civil and one criminal jury trial 
scheduled to commence in Suffolk 
County, and a civil jury trial in Schuy-
ler County on September 9th. A civil 
jury trial was also scheduled for Sep-
tember 10th in Erie County. Jury se-
lection proceeded in all five cases with-
out issue, and a verdict was reached in 
the Suffolk County civil case within 
two days. Further jury trials are sched-
uled to take place in the Fourth (St. 
Lawrence, Saratoga and Washington 
Counties), Fifth (Onondaga County), 
Sixth (Broome County), and Ninth 
(Westchester County) Judicial Dis-

tricts in the upcoming weeks.2 Suffolk 
County will continue with two more 
jury trials (once civil and one crimi-
nal), in the upcoming weeks. Further, 
Suffolk County announced that the 
Calendar Control Part, which handles 
the scheduling of jury selection and 
trial, returned to in-person appearanc-
es as of October 5, 2002. Moreover, 
New York City Courts began rolling 
out a pilot program that includes jury 
trials in select medical malpractice cas-
es beginning in late October 2020. As 
of October 19, 2020, fifteen civil jury 
trials have been scheduled across all 
five boroughs. 

While the Courts are slowly attempt-
ing to resume in-person litigation ac-
tivities, the speed at which this can 
occur remains in flux. Most recently, 
Governor Andrew Cuomo announced 
$300 million in budget cuts to the 
New York State court system stem-
ming from statewide budget deficits 
related to COVID-19. He also ex-
tended Executive Order No. 202.67 
that tolls discovery deadlines and the 
statute of limitations until at least No-
vember 3, 2020.3 In response to these 
significant budget cuts, Chief Admin-
istrative Judge Lawrence Marks an-
nounced cost-saving measures includ-
ing a strict hiring freeze and automatic 
denial of judicial recertifications of 
judges in the 70 – 75 year age brack-
et. This will result in the retirement of 
approximately sixty judges statewide. 
Clearly, with fewer resources but a 
growing number of active lawsuits, it 
is likely that the resolution of cases will 
take longer.

STATUS OF THE COURTS: COVID-19
continued from previous page

1. http://www.nycourts.gov/limited-filings.shtml
2. The results of these proceedings remain pending at the time of this publication.
3. Executive Order No. 202.67, available at https://www.governor.ny.gov/news/no-20259-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency.
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person litigation activities, 
the speed at which this can 
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recently, Governor Andrew 
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Overall, the process of resuming 
in-person court proceedings remains 
a work in progress and the court sys-
tem continues to update its guidance 
on what seems like a daily basis. The 
safety and health of court staff, judges, 
attorneys and jurors remains a priority.  
This combined with budget cuts and 
the resultant decrease in resources may 
result in further delays in proceed-
ings. Accordingly, it is unknown when 
in-person discovery conferences will 
resume and in what form. However, 
in keeping with the adversarial nature 
that comes with litigation, the courts 

continue to find ways to increase the 
volume of in-person oral arguments 
and jury trials with appropriate so-
cial distancing parameters with use 
of PPE.4 Accordingly, a hybrid struc-
ture consisting of both virtual and in 
person court proceedings will be the 
closest “return to normalcy” in the lit-
igation process we can anticipate for 
the foreseeable future. The extent and 
logistics of these hybrid models con-
tinues to evolve, and will likely vary 
across counties as a result of different 
populations and case volumes. 

STATUS OF THE COURTS: COVID-19
continued from previous page

From STATUS OF THE COURTS: COVID-19

4. https://nysba.org/hybrid-models-multiple-courtrooms-no-jury-rooms-the-future-of-upstate-courts/ 

From CONTINUOUS TREATMENT DOCTRINE…

1. New York Public Health Law §2999-cc defines “Telemedicine” as the use of “two-way electronic audio visual communications to deliver clinical health care services, which shall 
include the assessment, diagnosis, and treatment of a patient, while such patient is at the originating site and a telehealth provider is at a distant site.”

2. The Telephone Consumer Protection Act contains consent requirements for certain phone calls, e-mails and/or text messages that may apply in the context of Telemedicine  
and other electronic communication(s) between health care providers and patients. See 47 U.S.C. §227. This article is not intended to offer any guidance or analysis regarding  
the requirements of this Act.

Alexandra M. Lopes 
is an Associate attor-
ney at Martin Clear-
water & Bell LLP. She 
has experience in 
pre-trial litigation 
and discovery in 
medical malpractice 
and general liability 
claims.

Daniel L. Freidlin is 
a Partner at Martin 
Clearwater & Bell LLP. 
Mr. Freidlin focuses his 
practice on the defense 
of medical malprac-
tice and professional 
liability cases and rep-
resents major teaching 
hospitals in New York 
as well as individual 
physicians.

The COVID-19 pandemic has 
resulted in significantly in-
creased reliance on Telemedi-

cine, that is, virtual visits with health 
care providers through Zoom or oth-
er electronic platforms.1 Inevitably, 
therefore, patients and their attorneys 
will seek to rely on virtual visits and 
other electronic communications, such 

as e-mails and text messages between 
physicians and patients,2 as “continu-
ous treatment” to extend the Statute 
of Limitations. While this is an emerg-
ing area, well-established principles 
will apply to determine what is and is 
not “continuous treatment” in a Tele-
medicine setting and other situations 
involving less traditional and/or elec-

tronic forms of communication to en-
gage with patients. Understanding the 
traditional principles of law is critical 
as health care providers and patients 
increasingly turn to virtual and elec-
tronic mediums of communication 
during the on-going pandemic and 
likely beyond. 

By: Barbara D. Goldberg, Gregory A. Cascino and Michelle A. Frankel

Continuous Treatment Doctrine 
Considerations as the Pandemic  
Changes How Health Care Providers  
and Patients Engage
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Pursuant to CPLR § 214-a, an ac-
tion for medical malpractice must 
ordinarily3 be commenced within 2 
1/2 years of either “the act, omission, 
or failure complained of ” or the “last 
treatment where there is continuous 
treatment for the same illness, injury 
or condition which gave rise to the 
said act, omission or failure.” Toll-
ing of the Statute of Limitations by 
subsequent treatment is common-
ly referred to as the “Continuous 
Treatment Doctrine.” In effect, this 
doctrine creates a standard where-
by most malpractice claims must be 
brought within 2 1/2 years of the 
date of the alleged malpractice, ex-
cept where the patient continues to 
receive “continuous treatment” from 
the same physician related to the ill-
ness or injury that gave rise to the 
malpractice claims. In the latter sce-
nario, the 2 1/2 year statute of lim-
itations does not start running until 
the patient’s final return visit to the 
physician seeking such “treatment.”

As noted by the Court of Appeals, 
“[t]he toll of the continuous treat-
ment doctrine was created to enforce 
the view that a patient should not 
be required to interrupt corrective 
medical treatment by a physician, 
and undermine the continuing trust 
and confidence essential to the phy-
sician-patient relationship, in order 
to ensure the timeliness of a medical 
malpractice action based on the phy-
sician’s original treatment.”4 With 
this in mind, the doctrine created a 
legal landscape in which not all sub-

sequent visits are considered “con-
tinuous treatment,” and a patient’s 
continuing general relationship with 
a physician will not toll the statute 
of limitations. Rather, as the name 
implies, the patient must actually be 
seeking “treatment” for the original 
or a closely related condition during 
the return visits in order for the sub-
sequent treatment to be considered 
“continuous.”

Thus, for example, routine exam-
inations of a patient who appears 
to be in good health, or diagnostic 
exams, even when conducted repeat-
edly over a period of time, are not 
considered continuous treatment.5 
Moreover, a failure to arrive at a 
diagnosis and establish a course of 
treatment is usually not considered 
continuous treatment either.6 In 
addition, the continuous treatment 
doctrine generally does not apply to 
a diagnostician, such as a radiologist 
or pathologist, who renders discrete 
intermittent medical services.7

Accordingly, where a patient is un-
aware of the illness, injury or condi-
tion allegedly caused by the clinician 
during the original visit, future visits 
generally should not be considered 
continuous treatment because the 
patient could not be seeking care for 
an illness or injury the patient knew 
nothing about. Furthermore, even 
where the patient is aware of the 
original illness or injury but seeks fu-
ture in-person treatment for unrelat-
ed reasons, the continuous treatment 
doctrine also would not apply, and 

the 2 1/2 year statute of limitations 
would be measured from the date of 
the actual treatment giving rise to the 
claim of malpractice. 

Even before the pandemic, physicians 
had been conducting virtual patient 
examinations utilizing videoconfer-
ence technology as either a substitute 
for, or a supplement to, in-person 
examinations, largely for the conve-
nience of their patients. In addition, 
physicians commonly engaged in 
electronic communications of var-
ious forms with their clients, such 
as through e-mails and/or text mes-
sages. All of these alternative means 
of interacting with patients have not 
only become more widespread, but 
assumed greater importance during 
the pandemic because of limitations 
on in-person visits for non-emergent 
matters as well as a desire by some 
patients, particularly those at risk, to 
minimize their exposure to others. 

Where a physician engages in some 
form of Telemedicine or electron-

3. Pursuant to CPLR §214-a, claims alleging a failure to diagnose cancer or a malignant tumor must generally be brought within 2 1/2 years of the discovery of the tumor,  
as opposed to the time of the alleged failure.

4. Young v. New York City Health & Hosps. Corp., 91 N.Y.2d 291, 296 (1998)
5. See Flaherty v. Kantrowich, 144 A.D.3d 542 (1st Dep’t 2016); Venditti v. St. Catherine of Siena Med. Ctr., 98 A.D.3d 1035 (2d Dep’t 2012).
6. See Nykorchuck v. Henriques, 78 N.Y.2d 255 (1991); Petito v. Roberts, 113 A.D.3d 743 (2d Dep’t 2014).
7. See Cole v. Richard G. Karanfilian, M.D., P.C., 117 A.D.3d 670 (2d Dep’t 2014)

CONTINUOUS TREATMENT DOCTRINE…
continued from previous page

Rather, as the name implies, 
the patient must actually 
be seeking “treatment” for 

the original or a closely 
related condition during the 
return visits in order for the 
subsequent treatment to be 
considered “continuous.”
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ic communication following an al-
leged act or omission giving rise to 
a malpractice claim, a patient may 
try to utilize the continuous treat-
ment doctrine to toll the statute of 
limitations so as to be able to bring 
the claim more than 2 1/2 years lat-
er. This may occur where the patient 
either waits more than 2 1/2 years 
from the date of the alleged malprac-
tice to contact an attorney to review 
the claim, and/or the attorney waits 
more than 2 1/2 years from the date 
of the alleged malpractice to file suit. 
In such circumstances, the patient 
may argue that the time to bring the 
claim should not be measured from 
the date of the alleged malpractice, 
but rather from the date of the sub-
sequent Telemedicine or electronic 
communication(s). Where the orig-
inal visit occurred more than 2 1/2 
years before the patient filed an ac-
tion, but the Telemedicine or other 
electronic communication(s) oc-
curred within 2 1/2 years of the filing 
of the summons and complaint, the 
Court’s determination of whether 
the Telemedicine or electronic com-
munication(s) was part of a contin-
uous course of treatment with the 
original visit will determine whether 
the claims stemming from that visit 
are dismissed as time-barred or al-
lowed to proceed. 

As with subsequent in-person vis-
its, the purpose of any subsequent 
Telemedicine or electronic commu-
nication(s) will be scrutinized to 
determine whether the patient was 
seeking continuous treatment from 
the physician for the same condi-
tion that formed the basis of the 
malpractice claim. This will in turn 
require a thorough analysis of both 

the allegations of negligence (i.e. do 
they involve affirmative acts such as 
prescribing the wrong medication or 
causing injury during a surgical pro-
cedure, or omissions such as a failure 
to diagnose a condition) as well the 
patient’s reason for the subsequent 
visit or communication with the 
same physician. 

If for example, the claim is that the 
physician failed to diagnose a condi-
tion both at an earlier visit and during 
a subsequent visit conducted via video-
conference, the continuous treatment 
doctrine should not apply because 
the failure to diagnose and establish 
a course of treatment for a condition 
is typically not considered treatment, 
regardless of how the care is provided. 

Moreover, even if the patient claims 
that the physician was negligent at the 
time of the original visit, the continu-
ous treatment doctrine will not apply 
to a subsequent virtual visit or subse-
quent text or e-mail regarding an un-
related condition. 

Rather, in order for the continuous 
treatment doctrine to apply to the 
subsequent virtual visit or electron-
ic communication(s), the patient 
must establish that while engaged in 
such mediums, the clinician direct-
ed some specific action to address or 
treat the patient’s condition allegedly 
resulting from the clinician’s mal-
practice during the earlier visit. If the 
patient cannot make this showing, 
the claims related to the earlier visit 
should be dismissed as time-barred, 
and if the only malpractice claims 
relate to the earlier visit, the entire 
lawsuit should be dismissed. 

The applicability of the continuous 
treatment toll in a Telemedicine set-
ting and situations involving elec-
tronic communication(s) by e-mail 
and/or text message is a significant 
issue for health care providers and de-
fense counsel alike, particularly given 
the series of Executive Orders issued 
by Governor Andrew M. Cuomo 
beginning in March 2020 extending 
Statutes of Limitations in response to 
the COVID-19 crisis. Patients/plain-
tiffs and their attorneys will surely 
argue that the Statute of Limitations 
either did not begin to run in the 
first instance for treatment rendered 
after the emergency declaration in 
March 2020, or resume running in 
the case of treatment rendered prior 
to that time, until the expiration of 
the time period specified by the final 
Executive Order (whenever that may 

CONTINUOUS TREATMENT DOCTRINE…
continued from previous page

The applicability of the 
continuous treatment toll 
in a Telemedicine setting 
and situations involving 

electronic communication(s) 
by e-mail and/or text 

message is a significant issue 
for health care providers 

and defense counsel alike, 
particularly given the series 
of Executive Orders issued 
by Governor Andrew M. 

Cuomo beginning in March 
2020 extending Statutes of 

Limitations in response to the 
COVID-19 crisis.
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be). Therefore, subsequent Telemedicine and electronic communication(s) related to an original condition or complaint 
giving rise to the claim may potentially result in significant extensions of the Statute of Limitations well beyond the two 
and a half year period contemplated by CPLR § 214-a. 

Barbara D. Goldberg 
is a Partner and Head 
of the Firm’s Appellate 
Practice Group. She 
is well known for her 
appellate expertise in 
high exposure, complex 
cases and has handled 
hundreds of motions 
and appeals in State 
and Federal Courts. 

Gregory A. Cascino 
is Of Counsel and a 
member of the Firm’s 
Appellate Practice 
Group. He works on 
appellate matters in-
volving all of the Firm’s 
practice areas including 
medical malpractice, 
general liability and 
healthcare law.

Michelle A. Frankel 
is an Associate at 
Martin Clearwater & 
Bell LLP. Her practice 
encompasses all areas 
of medical malpractice, 
dental malpractice, 
podiatric malpractice, 
nursing home defense, 
general liability and 
professional liability.

CONTINUOUS TREATMENT DOCTRINE…
continued from previous page

Emergency management of stroke 
is complex and highly time sen-
sitive. Stroke symptoms often 

develop suddenly and without warn-
ing, or they may occur on and off for 
a day or two. A major stroke sufferer 
might exhibit sudden deficits (i.e. may 
be unable to stand, see or move one of 
her hands, arms or legs). Since stroke 
typically weakens or shuts down one 
side of the body (opposite the side of 
the brain where the stroke occurs), 
half the patient’s face may droop or 
speech can be slurred or impossible. 
Treatment is available in certain cir-
cumstances. Early treatment may, in 
some cases, be effective in minimizing 
brain damage. However, even with 
timely and appropriate care, a stroke 
may still result in permanent deficits.

Simply defined, a stroke is the inter-
ference of normal circulation of blood 

flow to the brain. There are two ma-
jor types of stroke: Ischemic strokes 
occurs when blood clots narrow or 
completely block an artery leading to 
the brain. In contrast, hemorrhagic 
strokes occur when a ruptured blood 
vessel causes bleeding inside the brain. 

The majority of strokes, close to 90%, 
are ischemic.1 Tissue plasminogen 
activator (tPA) is the only FDA-ap-
proved treatment for an acute isch-
emic stroke.2 tPA is a protein involved 
in the breakdown of blood clots. 
While treatment with tPA may be a 
treatment option for some ischemic 
strokes,3 it is not always an available 
option due to an extensive inclusion/
exclusion criteria. 

When a patient presents to an emer-
gency department in the midst of 
having symptoms suggestive of a 
stroke, the physicians are tasked with 

timely diagnosing a stroke, identify-
ing the type of stroke, and determin-
ing if intervention is a viable option. 
The timing of the onset of symp-
toms is a key factor in determining 
whether an ischemic stroke patient is 
a candidate for tPA. If the onset of 
symptoms is greater than 4 1/2 hours 
prior to presentation, or the timing of 
onset cannot be determined (i.e. the 
patient is unresponsive and the stroke 
was unwitnessed, or symptoms of 
stroke first appeared after the patient 
woke from sleep), the patient will not 
likely be a candidate for tPA. Also, if a 
patient otherwise meets the criteria for 
tPA and no contraindications are pres-
ent, treatment must be administered 
within the 3 – 4 1/2 hours of the last 
known normal.4 Studies suggest that 
the potential efficacy of tPA diminish-
es over time and treatment is most ef-

By: Rosaleen T. McCrory and Karen B. Corbett

Defending Stroke Cases

1. Benjamin EJ, Blaha MJ, Chiuve SE, et al., American Heart Association, Statistics Committee and Stroke Statistics Subcommittee. Heart disease and stroke statistics –  
2017 Update: a report from the American Heart Association. Circulation. 2017; 135:e229-e445.

2. Up-to-date. Patient education: Ischemic stroke treatment (Beyond the Basics). Updated Apr 08, 2019.
3. tPA is not a treatment option for hemorrhagic stroke and a CT scan is generally performed prior to administration to rule out a bleed.
4. The American Heart Association and the American Stroke Association publish Guidelines for the Early Management of Patients with Acute Ischemic Stroke which outline  

the key considerations.
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April 2020: Dismissal of Abdominal Perforation Case: Tackling Overbroad Bills of Particulars and Circumstantial Evidence 
MCB Senior Partner, Anthony M. Sola, and Associates, Amy E. Korn and Alexander C. Cooper, recently obtained dismissal of all claims 
against our hospital and gastroenterologist in a wrongful death case involving a patient with inoperable pancreatic cancer. The decedent 
was admitted with severe abdominal pain. She was prepped and intubated for an ERCP, but prior to inserting the scope, a scout film 
revealed free air under the diaphragm and our gastroenterologist decided to abort the procedure. 

Plaintiffs’ alleged a failure to diagnose a pre-existing perforation and document the time of the scout film. Plaintiffs questioned whether 
the scout film occurred before the ERCP and claimed res ipsa loquitur.

MCB moved for summary judgment contending that, prior to the ERCP, the decedent’s diagnostic imaging studies revealed no evidence 
of an abdominal perforation and an ERCP was appropriately recommended to potentially treat the decedent’s abdominal pain. In addition, 
the scout film occurred before the ERCP and any failure to record the time of the film did not proximately cause any injury to the decedent. 
Furthermore, the decedent’s abdominal perforation was not caused by intubation.

An intra-abdominal perforation can and does usually occur in the absence of negligence and, in our case, could have been induced by 
the decedent’s chemotherapy or tumor burden on adjacent abdominal structures.

Plaintiff voluntarily dismissed all claims against the Hospital and our gastroenterologist.

April 2020: Summary Judgment Motion Forces Plaintiff to Discontinue Case
Partner Christopher A. Terzian obtained a summary judgment for our clients in this diagnostic septic shock matter in Supreme Court, 
Ontario County. In this matter, the plaintiff alleged the defendant physician’s assistant and clinic failed to diagnose septic shock in an 
elderly patient the day before she died. Our summary judgment motion on behalf of our clients was supported by affidavits of two experts 
who refuted 23 allegations of malpractice. The experts cited extensive and conclusive evidence showing the decedent was not in septic 
shock the day before her death, when she was last treated by the defendants. By refuting each allegation with detailed reference to the 
records and testimony, MCB’s motion for summary judgment was overpoweringly convincing, and forced plaintiff’s counsel to discon-

CASE RESULTS

fective when begun within three hours 
of onset of symptoms. 

A common claim in medical malprac-
tice cases involving stroke is a failure 
to intervene with tPA. However, this 
claim can be defended where the pa-
tient does not meet the tPA inclusion/
exclusion criteria. Emergency depart-
ment providers and neurologists can 
reduce their potential exposure by 
thoroughly documenting their com-
pliance with tPA protocol. If the pro-
vider determines that the patient is 
not a candidate for tPA, the defense 
is stronger if the reasoning is docu-
mented. Confirming and document-
ing the specific time the patient was 

known to be asymptomatic; the time 
symptoms started; whether the symp-
toms changed and when; the time and 
results of a neurological examination; 
the results of a brain imaging study 
and the time they were returned; the 
time of the diagnosis; and the reason 
why the patient was not a candidate 
for tPA all increase the likelihood of 
a successful defense. Thorough and 
careful documentation not only im-
proves the likelihood of success on a 
motion for summary judgment or at 
trial, but it may also influence a plain-
tiff’s attorney’s decision as to whether a 
case should be brought at all. 

DEFENDING STROKE CASES
continued from previous page

Rosaleen T. Mc-
Crory is a Senior 
Trial Partner and 
key member of the 
Firm’s Nursing 
Home practice 
group. She has 
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defending physicians 
and medical centers 
in medical, psychiat-

ric, dental and podiatric malpractice actions.

Karen B. Corbett is 
a Partner at Martin 
Clearwater & Bell 
LLP. Her practice 
encompasses all areas 
of medical malprac-
tice, dental mal-
practice, podiatric 
malpractice, nursing 
home defense, 
general liability and 
professional liability.
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tinue his case rather than oppose the motion. The outcome shows that when every allegation is refuted with in depth reference to the 
medical records, this increases the possibility a plaintiff’s attorney will be convinced his case is without merit.

May 2020: Summary Judgment Granted in Alleged Allergic Reaction Case
Senior Partner Anthony M. Sola and Associates Amy E. Korn and Fiachra P. Moody’s Motion for Summary Judgment was granted dis-
missing the defendant hospital from an action in Supreme Court, Queens County. This case involved a then 37-year-old married female 
who underwent ambulatory surgery including endometrial curettage, diagnostic hysteroscopy, lysis of adhesions and laparoscopic left 
ovarian cystectomy. The procedure was performed at the defendant hospital by the patient’s private physician, a co-defendant in this 
case. Following the procedure, the patient was noted to have a rash on the left lower portion of the abdomen near her left port site which 
she alleged was due to an allergic reaction to the sterile external preparation solution, ChloraPrep.

In the motion, we established our prima facie entitlement to Summary Judgment, asserting the alleged malpractice occurred under the 
supervision of the co-defendant, the plaintiff’s private physician. Secondly, we argued no separate and distinct allegations were asserted 
against the Hospital which would amount to a finding of direct liability. Lastly, we submitted that the use of ChloraPrep externally prior 
to a laparoscopy was wholly within the standard of care and is the most commonly used in New York area hospitals.

The Court granted our motion with respect to both vicarious and direct liability claims. Given the patient had been admitted under the 
supervision of the co-defendant doctor, the hospital could not be held liable for his acts or omissions. Further, the plaintiff’s opposition 
failed to establish that any orders given by the co-defendant physician were clearly contraindicated by the hospital staff and failed to 
establish acts of negligence by any hospital staff.

June 2020: Tall Tales by Plaintiff at her Deposition Aids in Dismissal of Wound Infection Case
Senior Partner, Anthony Sola, Partner, Thomas Kroczynski, and Associate, Kerona Samuels represented a Gynecologist who performed an 
elective hysterectomy on the 45-year-old plaintiff. Ten days later, the plaintiff returned to the hospital where she was diagnosed by an 
Infectious Diseases physician with a wound infection with an infected seroma and she received IV antibiotics for 2 weeks. The plaintiff 
alleged she was prematurely discharged after the hysterectomy and that the Gynecologist failed to properly and timely diagnose and 
treat the infection.

Supreme Court Suffolk County granted summary judgment on the basis that the Affirmation of the plaintiff’s expert was not in admissi-
ble form and did not address other legal and medical arguments that we made. However, in a ten-page, single-spaced Order, the Court 
repeatedly cited less than credible portions of the plaintiff’s deposition testimony, including that she never read two separate consent 
forms that she signed before the hysterectomy, that she physically struggled with a Nurse who removed half of her surgical staples on 
the day of discharge while screaming for a doctor because she knew from past experience that staples are not removed until 10 days 
post-operatively and that her celiac disease, hiatal hernia and numerous other ailments were caused by the infection.

June 2020: Summary Judgment Granted in a Case Involving the Administration of Radioactive Iodine (I-131)
Senior Partner Rosaleen T. McCrory, Partner Samantha E. Shaw, and Associate Nicole S. Barresi’s Motion for Summary Judgment was 
granted dismissing the sole-named defendant physician from the action, venued in Supreme Court, New York County. This case involved 
a then 54-year-old plaintiff, with a prior history of a hemithyroidectomy, who claimed that radioactive iodine I-131, utilized in a thryo-
gen-stimulated whole body scan, performed secondary to concerns of recurrent cancer, permanently damaged his remnant thyroid 
requiring him to take an increase dosage of Synthroid. In the motion, we argued that the low dose I-131 utilized did not cause damage 
to the remnant thyroid, and that its long half-life made it an appropriate iodine to use to detect cancer. We further asserted that there 
was no damage as the plaintiff was already taking Synthroid for the remainder of his life, and as natural course, his TSH levels and the 
dosing amount of Synthroid would fluctuate overtime. Furthermore, we asserted that the remnant thyroid would eventually atrophy on its 
own since plaintiff’s body was not utilizing it secondary to replacement therapy.

The Court ultimately granted defendant’s motion as plaintiff failed to raise a triable issue of fact as to whether alleged destruction of 
plaintiff’s thyroid tissue caused any injury since plaintiff was already on Synthroid, the dosage of which was going to increase over time. 
The Court found that there was no causal connection between the elevated TSH levels and the scan, and thereby no evidence to support 
any permanent damage to plaintiff’s remnant thyroid secondary to I-131.

CASE RESULTS
continued from previous page
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June 2020: Summary Judgment Granted in Case Involving Intermediate-Risk Prostate Adenocarcinoma
Partner Gregory Radomisli’s Motion for Summary Judgment was granted dismissing the MCB-named defendant physician from the 
action, venued in Supreme Court, Kings County. This case involved a then 67-year-old plaintiff who presented to our client doctor with in-
termediate-risk prostate adenocarcinoma. The plaintiff underwent five CyberKnife radiation treatments between April 20, 2015 and April 
24, 2015. The plaintiff experienced some not unexpected side effects after undergoing radiation therapy. Our client doctor instructed the 
plaintiff to seek urologic attention with his urologist. While under the care of his urologist, the plaintiff underwent additional urological 
procedures. Since the additional procedures, the plaintiff developed repeated urinary frequency and urgency, with occasional urge in-
continence. The plaintiff required occasional catheterization, and has MRSA in his urine.

In the motion, we argued our client took a proper history of the plaintiff and performed a proper physical examination which included 
a rectal exam of the prostate and that the CT scan and MRI scans that were performed prior to the Cyberknife procedure were done so 
to ensure that the radiation was being applied to the correct tissue and no additional studies were needed to be performed prior to the 
Cyberknife procedure. Moreover, we argued treating the plaintiff with 700 cGy per day for five consecutive days is the standard dose for 
this type of prostate cancer. In addition, our client properly advised the plaintiff as to the risks and benefits of Cyberknife therapy, as well 
as of alternative treatment, including the option of foregoing treatment, and this information was also imparted to plaintiff’s urologist. 
Lastly, we argued that our client met his burden of establishing both the absence of any departure from accepted standards of care, and 
that any alleged departure was not the proximate cause of the plaintiff’s alleged injuries.

The Court recognized that we met our prima facie burden to establish that our client doctor did not depart from accepted standards of 
care, and that his alleged acts and/or omissions were not a proximate cause of the plaintiff’s injuries. The Court held that although plain-
tiff’s expert opined that our client departed from accepted standards of care by agreeing to proceed with CyberKnife therapy, plaintiff did 
not allege that our client improperly administered the radiation.

June 2020: New Jersey Landlord and Dialysis Clinic Tenant Found Not Responsible for Subcontractor Injury on the Premises
Senior Partner, Sean F.X. Dugan, Associate, Emma B. Glazer, and Associate Nicole S. Barresi’s motion for summary judgment on behalf 
of a commercial landlord and dialysis clinic tenant was granted in this Essex County action dismissing all claims. This case involved a 
subcontractor plaintiff who was allegedly injured when he stepped on a small blue electrical box while carrying equipment to install a 
fire suppression system on the premises. At the time of the alleged injury the premises was being renovated to accommodate the dialysis 
facility and none of the clients were present at the time of the injury. We argued that our clients could not be held liable as they did not 
breach any duty to the plaintiff. We noted that we satisfied the burden of providing a reasonably safe premises to any third parties by 
contracting with a general contractor who would oversee the construction project. We also argued that a small electrical box on the floor 
of an active construction site for less than five minutes was a transient condition that our clients had no actual or constructive notice of 
and that it was not a dangerous condition under New Jersey law. The Court agreed and found that our clients met their duty of keeping 
the premises in a reasonably safe condition by hiring a general contractor and appreciated our arguments that our clients are not in the 
business of construction and had no duty to be inspecting the premises at all times. The Court also agreed that this was not a dangerous 
condition that the clients had a duty to remediate or warn of due to the fact the clients were not in sole possession of the premises and 
that it was undisputed that they did not have notice of the transient condition. 

CASE RESULTS
continued from previous page
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What’s New at MCB?

Martin Clearwater & Bell LLP congratulates our Partners Peter T. Crean, Kenneth R. Larywon, Anthony 
M. Sola, Bruce G. Habian, Sean F.X. Dugan, and Michael A. Sonkin for being selected once again by 
their peers for inclusion in the New York City edition of The Best Lawyers in America© 2021.

This year, the Firm is proud to congratulate Michael F. Madden for his time first being awarded this 
special recognition.

The listing will be published in the New York Times and the Wall Street Journal on December 11, 2020. 
These seven Partners represent the breadth and depth of the legal experience at MCB.

Martin Clearwater & Bell LLP is proud 
to congratulate Nicole S. Barresi, 
Kathryn R. Baxter, Kathryn D. Black-
mer, Conrad A. Chayes, Jr., Alexan-
dra E. Claus, Alexander C. Cooper,  
Michelle A. Frankel, Emma B. Glaz-
er, Jason F. Kaufman, Amy E. Korn, 
Alexandra M. Lopes, and Samantha 
E. Shaw for receiving 2021Best Law-
yers®: Ones to Watch recognition in 
the field of Medical Malpractice Law 
– Defendants.

The “Ones to Watch” awards are rec-
ognitions given to attorneys who are 
earlier in their careers for outstand-
ing professional excellence in private 
practice in the United States. 

Seven MCB Partners Selected to the 27th Edition of  
The Best Lawyers in America© 2021

Twelve MCB Attorneys Were Included in the 2021 Edition  
of Best Lawyers®: Ones to Watch

PETER T. CREAN

NICOLE S. BARRESI

ALEXANDRA E. CLAUS

JASON F. KAUFMAN

KENNETH R. LARYWON

KATHRYN R. BAXTER

ALEXANDER C. COOPER

AMY E. KORN

MICHAEL A. SONKINANTHONY M. SOLA

KATHRYN D. BLACKMER

MICHELLE A. FRANKEL

ALEXANDRA M. LOPES

BRUCE G. HABIAN

CONRAD A. CHAYES, JR.

EMMA B. GLAZER

SAMANTHA E. SHAW

SEAN F.X. DUGAN

MICHAEL F. MADDEN
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Partner Jacqueline Berger Presents at Flushing Hospital 
Medical Center – Department of OB/GYN

On Friday, September 25, Partner, Jacqueline D. Berger was a guest 
presenter for the second year in a row at Flushing Hospital Medical 
Center – Department of OB/GYN. Jackie’s presentation was entitled 
Mitigating Legal Exposure in OB/GYN Cases.

Her presentation to attending and resident physicians focused on spe-
cific issues faced by OB/GYN physicians in medical malpractice cases. 
It also concentrated on how to use communication and documenta-
tion to build a defense to and mitigate these high exposure cases.

Senior Partner Kenneth R. Larywon and Of Counsel  
Michael C. Clarke Present at the 2020 New York State Society 
of Physician Assistants (NYSSPA) Leadership Conference

On Wednesday, September 30, 2020 Senior 
Partner Kenneth R. Larywon and Of Coun-
sel Michael C. Clarke were guest speakers at 
the 2020 New York State Society of Physician 
Assistants (NYSSPA) Leadership Conference, 
and presented to the Conference An Introduc-
tion to New York State’s Office of Professional 
Medical Conduct.

The presentation, which was made to a state-
wide audience, concentrated on actions brought by New York State Department of Health’s 
Office of Professional Medical Conduct (OPMC). Mr. Larywon and Mr. Clarke detailed the 
oversight authority of OPMC, as well as the potential impact upon professional licenses in the 
medical and allied health professions, including Physician Assistants.
Martin Clearwater & Bell LLP has an extensive practice representing health care professionals and licensees involved as 
either targets or witnesses in investigations by government oversight and enforcement agencies, such as New York State’s 
Departments of Health (OPMC) and Education (Office of Professional Discipline).

JACQUELINE D. BERGER

MICHAEL C. CLARKEKENNETH R. LARYWON

WHAT’S NEW AT MCB
continued from previous page

Medical Practice Leaders 
Conference Sponsor

MCB was a proud Platinum Sponsor of 
the New York Medical Group Manage-
ment Association’s Medical Practice 
Leaders Conference, Oct. 29-30. With 
healthcare ever-changing, a key element 
for medical practice leaders is to “stay 
ahead of the curve.”
Learn more: https://bit.ly/3e8TwKR
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