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PREFACE

A year ago, we asked, ‘Is that light at the end of the pandemic tunnel?’
Yes, we had been caught unawares by the pandemic, lockdowns and working from 

home (WFH).
We also did not see and anticipate other challenges brought about by covid-19, basic as 

some of these may have been – hidden as they may have been also in notice provisions and 
other boilerplate buried in the back recesses of our transaction documents. How do you give 
effective notice to offices closed (often with the force of law) and with the decentralisation of 
WFH? If none of the methods contemplated by the parties’ agreement can be used, may a 
different method be used instead?

And whether the pandemic itself was an excuse for non-performance of financial 
market obligations? Does it trigger force majeure clauses in our contracts? Does it frustrate a 
relevant commercial purpose?

Yes, we may not have foreseen all that. However, even as the international capital 
markets (ICM) train emerged from pandemic tunnel darkness, there was more trouble on the 
tracks lurking round the bend. And we did not see all that coming either. Sanctions brought 
by Russia’s invasion of Ukraine, turmoil in the stocks and bonds markets, elevated inflation, 
increasing interest rates. Liquidity drying up, prices becoming increasingly volatile. At the 
time of writing, the S&P 500 has just suffered its worst one-day drop in months, global 
equity market issuance is down 68 per cent and there are reports that, at the current pace of 
things, 2022 could be the most difficult year for raising capital through IPOs since 1995.1

ICM practice can be full of surprises. Challenges though there may be, however, the 
capital markets have a long track-record of resilience. International capital markets lawyers 
are still in business, still relevant. Global law firms are reporting record profits and are actively 
hiring more ICM lawyers.

But our modus operandi may have changed a bit. While financial institutions and law 
firms are cautiously encouraging a return to the office, technology and our recent experience 
by necessity of remote working has encouraged more self-sufficiency. In a world of WFH, we 
keep company with the books on our shelves more than the other lawyers in the building. In 
such circumstances, there are ever more compelling reasons to keep this particular book on 
that shelf or otherwise remotely accessible through the digital platform maintained by The 
Law Reviews. We can expect to turn more often to published answers when we cannot as 
easily consult the practitioner in the office next door.

1 SIFMA Smartbrief, 23 August 2022.
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Preface

As I have written before, this book serves two purposes – one obvious, but the other 
possibly less so.

Quite obviously, and one reason for its continuing popularity, The International 
Capital Markets Review addresses the comparative law aspect of our readers’ international 
capital markets (ICM) workload and equips them with a reference source. Globalisation 
and technological change mean that the transactional practice of a capital markets lawyer, 
wherever based (even WFH), no longer enjoys the luxury – if ever it did – of focusing solely 
on a home market within the confines of a single jurisdiction. Globalisation means that fewer 
and fewer opportunities or challenges are truly local, and technology more and more permits 
a practitioner to tackle international issues.

Moreover, clients certainly may have multi-jurisdictional ambitions or, even if 
unintended, their activities often may risk multi-jurisdictional impact. In such cases, it 
would be a brave but possibly foolish counsel who assumed: ‘The only law, regulation and 
jurisdiction that matter are my own!’

Ironically, the second purpose this book aims to serve is to equip its readers to do a 
better job as practitioners at home. In other words, reading the summaries of foreign lawyers, 
who can describe relevant foreign laws and practices, is perfectly consistent with and helpful 
when interpreting and giving advice about one’s own law and practice.

As well as giving guidance for navigating a particular local but, from the standpoint 
of the reader, foreign scene, the comparative perspectives presented by our authors present 
an agenda for thought, analysis and response about home jurisdiction laws and regulatory 
frameworks, thereby also giving lawyers, in-house compliance officers, regulators, law 
students and law teachers an opportunity to create a checklist of relevant considerations both 
in light of what is or may currently be required in their own jurisdiction but also as to where 
things there could, or should, best be headed (based on best practices of another jurisdiction) 
for the future.

Thus, an unfamiliar and still-changing legal jurisdiction abroad may raise awareness 
and stimulate discussion, which in turn may assist practitioners to revise concepts, practices 
and advice in both our domestic and international work. Why is this so important? The 
simple answer is that it cannot be avoided in today’s ICM practice. Just as importantly, an 
ICM practitioner’s clients would not wish us to have a more blinkered perspective.

A few years back, I had the honour of sharing the platform with a United Kingdom 
Supreme Court Justice, a distinguished Queen’s Counsel and three American academics. Our 
topic was ‘Comparative Law as an Appropriate Topic for Courts’. The others concentrated 
their remarks, as might have been expected, on the context of matters of constitutional law, 
and that gave rise to a spirited debate. I attempted to take some of the more theoretical 
aspects of our discussion and ground them in the specific example of the capital markets, and 
particularly the over-the-counter derivatives market.

Activity in that market, I said, could be characterised as truly global. More to the 
point, I posited, that, whereas you might get varied answers if you asked a country’s citizens 
whether they considered it appropriate for a court to take account of the experiences of 
other jurisdictions when considering issues of constitutional law, in my view derivatives 
market participants would uniformly wish courts to at least be aware of and consider relevant 
financial market practice beyond their jurisdictional borders and comparative jurisprudence 
(especially from English and New York courts, which are most often called upon to adjudicate 
disputes about derivatives), even when traditional approaches to contract construction as 
between courts in different jurisdictions may have differed.

© 2022 Law Business Research Ltd
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In such cases, with so much at stake given the volumes of financial market trading on 
standard terms, and given the complexity and technicality of many of the products and the 
way in which they are traded and valued, there appears to me to be a growing interest in 
comparative law analysis and an almost insatiable appetite among judges to know at least how 
experienced courts have answered similar questions.

There is no reason to think that ICM practitioners are any differently situated in this 
regard, or less in need of or less benefited by a comparative view when facing up to the 
often technical and complex problems confronting them, than are judges. After all, it is only 
human nature to wish not to be embarrassed or disadvantaged by what you do not know.

Of course, it must be recognised that there is no substitute for actual and direct 
exchanges of information between lawyers from different jurisdictions. Ours should be an 
interdependent professional world. A world of shared issues and challenges, such as those 
posed by market regulation. A world of instant communication. A world of legal practices less 
constrained by jurisdictional borders. In that sense and to that end, the directory of experts 
and their law firms in the appendices to this book may help to identify local counterparts in 
potentially relevant jurisdictions. And, in that case, I hope that reading the content of this 
book may facilitate discussions with a relevant author.

In conclusion, let me add that our authors are indeed the heroes of the stories told in 
the pages that follow. My admiration for our contributing experts, as I wrote in the preface 
to the last edition, continues. It remains, too, a distinct privilege to serve as their editor, 
and once again I shall be glad if their collective effort proves helpful to our readers when 
facing the challenges of their ICM practices amid the growing interdependence of our 
professional world – and now the post-coronavirus pandemic challenges that have arisen and 
their impact on the global economy.

Is there a clearer track for the ICM train ahead and the ICM practitioners aboard it? 
Let’s hope so.

In the meantime, best wishes for this, perhaps another difficult, period. Stay safe, stay 
well and stay alert.

Jeffrey Golden KC (Hon)
3 Hare Court
London
October 2022
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Chapter 1

DISTRIBUTED 
LEDGER TECHNOLOGY
Dominique Lecocq, Pierre-Antoine Keiser and Logaina M Omer1

I INTRODUCTION

Due to advanced technological innovation, there has been a global disruption in the financial 
services industry allowing new players in the industry to be in direct contact with individual 
retail clients, overriding the dominant positions of traditional banks, brokers and central 
depositories. This push has had a positive impact, but also raises significant concern from a 
regulatory perspective. The development of distributed ledger technology (DLT) has made 
a noteworthy contribution to the advancement of various types of digital and virtual assets 
for facilitating economic transactions. This chapter discusses these developments in two 
different jurisdictions.

One country, Switzerland, saw a need to regulate DLTs themselves and revamped 
previous laws surrounding negotiable securities and infrastructure to incorporate ledger-based 
securities, making it the leading jurisdiction in the area of DLTs.

Another country, the UAE – more specifically the Abu Dhabi Global Market 
(ADGM) – saw that the advancement of technology like DLTs creates the foundation of 
exchange platforms for dealing in digital assets and created a framework that regulates the 
digital assets themselves. The hope is that our readers will take away the point that the infancy 
of DLT in the global financial realm leaves much to understand and regulate according to 
how this advanced technology is used within its jurisdiction.

II DLT IN RELATION TO THE FINANCE INDUSTRY

DLT has changed the infrastructure and protocols for finance exchanges among users. It has 
gained recognition from its ‘decentralised’ feature based on a completely digital database.

DLT’s infrastructure allows for the simultaneous access, validation and record-updating 
across a network between multiple ‘users’ in multiple locations. Essentially, DLT gets rid of 
the middleman, namely a bank, and allows users to complete exchanges directly between 
themselves. This network eliminates the need for a central authority to consistently update 
transaction records, or a central depository to hold physical securities.

This elimination of the middleman is what has been the catalyst behind various 
legislative updates in the financial sector.

1 Dominique Lecocq is the managing partner and Pierre-Antoine Keiser and Logaina M Omer are associates 
at lecocqassociate.

© 2022 Law Business Research Ltd



Distributed Ledger Technology

2

III REGULATORY CONTEXT

While global regulators have been highly vocal in their concerns around cryptoassets, they 
have shown encouragement and enthusiasm for the underlying DLT infrastructure. In fact, 
many regulators have been working with industry stakeholders to develop pilot projects and 
sandbox initiatives to test and trial the technology.

i Switzerland

At the emergence of DLT technology, it was clear that the Swiss law had a real need to 
be updated in order to increase legal certainty in the transfer of ledger-based security by 
means of electronic registers.2 There was a broad consensus that the potential for increased 
innovation and efficiency offered by blockchain technology can only be fully operated when 
the legal framework is optimal.

Therefore, a DLT Lex Revision took place on 1 August 2021. A number of Laws were 
edited to provide a secure legal basis for the trading of rights through electronic registers. The 
main amendments proposed by the DLT Lex Revision Act cover approximately 10 federal 
Laws relating to the Swiss Code of Obligations (CO), in particular on negotiable securities, 
and include the Federal Intermediated Securities Act (LTI), the Debt Enforcement and 
Bankruptcy Act (LP) and the Private International Law Act (LDIP).3

Moreover, the segregation of crypto-based assets in the event of bankruptcy has been 
clarified, and a new licence category for DLT trading systems has been established in the 
financial market infrastructure law, thereby creating a flexible legal framework for new forms 
of financial market infrastructure.

These adaptations of the federal law aim at modernising Swiss law by paving the way 
for more dematerialisation of transferable securities through registered ledger-based security.

From this revision, Switzerland became one of the first countries in the world to enact 
legal regulations for blockchain technology.

For example, in September 2021, SIX Digital Exchange (SDX), a Swiss Company that 
acts in particular as a central depository, became the first entity to be granted with a regulatory 
approval delivered by the Swiss Financial Market Authority (FINMA). This authorisation 
enabled the latter to fully operate an infrastructure based on DLT for digital securities.

The applicable rules on tokens

The rules surrounding the tokens must be determined according to their nature 
or categorisation.

In Switzerland, the categorisation of the token will ultimately remain subject to case-by-
case assessments by FINMA.

Should the token exhibit the features and characteristics of a security, FINMA may 
deem the token to be categorised as shares, bonds or derivatives.4

2 Message relatif à la loi fédérale sur l’adaptation du droit fédéral aux développements de la technologie des 
registres électroniques distribués.

3 Houdrouge Tarek/Tenot Jérémie, Le droit suisse à l’heure de la technologie des registres électroniques 
distribués, Not@lex 2020 p. 49 ss, 53.

4 Guidelines for enquiries regarding the regulatory framework for initial coin offerings (ICOs) published by 
the Swiss Financial Market Supervisory on 16 February 2018 (FINMA Guidelines), p. 3.
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From a regulatory standpoint, the issuance of ‘digital securities’ will bear no difference 
in their treatment as compared to conventional securities.

FINMA bases its own approach to categorisation on the underlying economic function 
of the token as follows:
a payment tokens: Payment tokens (synonymous with cryptocurrencies) are tokens that 

are intended to be used, now or in the future, as a means of payment for acquiring 
goods or services or as a means of money or value transfer. Cryptocurrencies give rise 
to no claims on their issuer;

b utility tokens: Utility tokens are tokens that are intended to provide access digitally to 
an application or service by means of a blockchain-based infrastructure;

c asset tokens: Asset tokens represent assets such as a debt or equity claim on the issuer. 
Asset tokens promise, for example, a share in future company earnings or future capital 
flows. In terms of their economic function, therefore, these tokens are analogous to 
equities, bonds or derivatives. Tokens that enable physical assets to be traded on the 
blockchain also fall into this category; and

d hybrid tokens: The individual token classifications are not mutually exclusive. Asset and 
utility tokens can also be classified as payment tokens (referred to as hybrid tokens). In 
these cases, the requirements are cumulative; in other words, the tokens are deemed to 
be both securities and means of payment.

Tokens will be considered securities if: (1) they are standardised and likely to be widely 
distributed in the market; and (2) they take the form of securities, rights, derivatives or 
intermediated securities. The first condition depends on whether the tokens are structured 
and split in the same way, and offered to the public or sold to more than 20 customers.5

In practice, once a token qualifies as asset tokens, it is classified as a security under Swiss 
financial market law by FINMA.

If a token is qualified as a security, it means that it can then be issued on a DLT and 
become a DLT security.

The applicable rules on DLT exchanges

Framework
The registered ledger-based security (the DLT Technology) is a further step towards the 
dematerialisation of transferable securities, in addition to the possibilities already offered 
by the simple ledger-security and the intermediated securities. Nevertheless, the registered 
ledger-based security differs from the intermediated security as it does not require the use 
of a depository, either for its creation or for its transfer. This is a manifestation of one of the 
characteristic criteria of the DLT, namely ‘disintermediation’.

Paper securities were usually traded on the financial markets in an intermediated form, 
held by professional custodians – typically banks or securities firms – who in turn deposit 
them with central depositories. It was the era of retail-to-retail exchanges.

The use of DLT allows new exchanges without having to go through depositories.

5 Houdrouge/Tenot, p. 49.
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Tokenisation, and the use of DLT technology, challenges central depositories 
mainly because:

digitized securities are not intermediated securities. Their transfer does not depend on the registration 
in a depository account with a custodian. Central depositories have no role to play in the custody 
of these securities. The use of an underwriter is therefore not an obligation for the distribution of 
digitized securities. Such operations are no longer dependent on the risk appetite of the latter. The only 
thing that matters in this case is the risk appetite of the investors. This situation changes the dynamics 
of public offerings of securities. The minimum size at which such operations become economically 
viable is reduced. Digitization therefore democratizes access to the capital market, making smaller 
transactions possible.6

The main benefit of the digitisation of securities is, therefore, not to simplify the operation 
of market infrastructure. This is a secondary benefit. The real progress lies in the ability of 
issuers to access the capital markets without being dependent on the risk appetite of third 
parties. The first benefit is, therefore, disintermediation and the resulting reduction in costs.

It then opens up a brand new customer-to-customer dimension.
The keystone of the ledger-based securities technology remains the register (the DLT) 

in which it is registered. This register serves as a support for the transactions involving the 
registered security right.

A uniform definition is, therefore, mandatory and is given by the Swiss law. It is a way 
to define the minimum qualities that the register must have to be considered as such. This 
ensures the security of such records, an essential quality. The securities ledger:
a is based on a registration agreement7 that provides at least: the content of the rights, the 

functioning of the ledger and the transfer of the ledger-based security;
b uses technological processes to give the creditors, but not the obligor, power of disposal 

over their rights;8

c is secured through adequate technical and organisational measures, such as joint 
management by several independent participants, to maintain its integrity and protect 
it from unauthorised modification rights;9

d records the content of the rights, the functioning of the ledger itself and the registration 
agreement or does so in linked accompanying data rights;10 and

e allows creditors to view relevant information and ledger entries, and check the 
integrity of the ledger contents relating to themselves without intervention by a third 
party rights.11

In 2018, the Swiss Federal Council admitted that the blockchain could fulfil the function of 
a DLT.12

6 Iffland Jacques, L’émission d’actions digitalisées comme moyen de financement de l’innovation et des PME, 
RSDA 2019 p. 498 ss, 504.

7 Article 973d al. 3 CO.
8 Article 973d al. 2 ch. 1 CO.
9 Article 973d al. 2 ch. 2 CO.
10 Article 973d al. 2 ch. 3 CO.
11 Article 973d al. 2 ch. 4 CO.
12 Rapport blockchain 2018, p. 61.
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The CO licensing conditions
A proper DLT system has to respect the rules fixed by the CO.

The FINMA licensing conditions
If the DLT is a trading facility for DLT securities, it will have to match the FinMIA conditions.

According to the Federal Act on Financial Market Infrastructures and Market Conduct 
in Securities and Derivatives Trading (FinMIA, often referred to as ‘the Financial Market 
Infrastructure Act’), a trading facility for DLT securities is a Financial market infrastructure.13

Any financial market infrastructures require authorisation from FINMA.14

In addition, the requirements for financial market infrastructure associated with 
licensing and prudential supervision, such as those relating to organisation, guarantors, 
ancillary services and business continuity, also apply to DLT trading facilities.

DLT trading facilities providing custody settlement or clearing services are also subject 
to the requirements applicable to central securities depositories. These include, for example, 
requirements for the custody, booking and transfer of securities, as well as requirements 
relating to collateral, capital adequacy, liquidity, procedures in the event of participant’s 
default and segregation.

However, in order to take into account the different risks associated with business 
models, a distinction is made between large and small DLT trading facilities. Small DLT 
trading facilities must meet reduced licensing requirements.15

Each DLT must be a legal entity under Swiss law and have its registered office and head 
office in Switzerland,16 and the persons responsible for its administration and management 
must provide the guarantee of irreproachable business conduct.17

A DLT must ensure fair and open access to its services18 and respect some rules of 
organisation such as:
a keep records of the services provided, the procedures and processes applied and the 

activities carried out, and retain all records for 10 years;19

b take effective organisational measures to identify, prevent, settle and monitor conflicts 
of interest;20 and

c publish all essential information for participants, issuers and the general public.21

A DLT trading facility shall be a commercially operated institution, which means it shall have 
independent economic activity pursued on a permanent and on a for-profit basis.22 About its 
organisation, the DLT shall also establish under FINMA supervision its own regulatory and 
supervisory functions appropriate for its activity.23

13 Article 2 let. a ch. 5a FinMIA.
14 Article 4 FinMIA.
15 Article 73f FinMIA.
16 Article 8 FinMIA.
17 Article 9 FinMIA.
18 Article 18 FinMIA.
19 Article 19 FinMIA.
20 Article 20 FinMIA.
21 Article 21 FinMIA.
22 Article 73a FinMIA.
23 Article 27 FinMIA.
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Securities firms, other parties supervised by FINMA, the Swiss national bank, the Bank 
for International Settlements and other natural persons and legal entities, provided that they 
declare that they are participating in their own name and for their own account may be 
admitted as participants in a DLT trading facility.24

The minimum capital of the DLT must be fully paid up,25 as follows:
a minimum capital for large DLT trading facilities that do not provide custody, settlement 

and/or clearing services: 1 million Swiss francs (Article 13. al. 1 let. f of the Ordinance 
on Financial Market Infrastructures and Market Conduct in Securities and Derivatives 
Trading (FinMIO, often referred to as ‘the Financial Market Infrastructure Ordinance));

b minimum capital for large DLT trading facilities providing custody, settlement or 
clearing services: 5 million Swiss francs;26

c increase in minimum capital by FINMA: FINMA may increase the minimum capital 
requirements by a maximum of 50 per cent in justified cases;27 and

d minimum capital for small DLT trading facilities: at least 500,000 Swiss francs.28

A DLT trading facility is considered small if the following cumulative criteria are met:
a trading volume: maximum 250 million Swiss francs per year;
b custody volume: maximum 100 million Swiss francs;
c settlement volume: maximum 250 million Swiss francs per year; and
d credit allocation: no credit allocation.29

The lighter regulatory regime for small DLT trading facilities relates in particular to 
the organisational and governance structure of the trading facility as well as to lower 
capital requirements:
a reduced minimum capital requirement : 500,000 Swiss francs if no custody, clearing 

and settlement services are provided or, 5 per cent of the DLT securities held, if custody, 
clearing and settlement services are provided (but never less than 500,000 Swiss francs);

b no capital adequacy and liquidity requirements: The capital adequacy and liquidity 
requirements for central securities depositories that apply to other DLT trading facilities 
do not apply to small DLT trading facilities;

c reduced governance requirements: The business management does not have to be 
strictly separated in terms of personnel from the overall management, supervision and 
control. Only a majority of the members of the management, supervision and control 
may not be members of the business management;

d reduced requirements for business continuity: The requirements for business continuity 
can also be met by the fact that, in the occurrence of damaging events, the operation of 
the DLT trading facility is taken over by another licensee;

e reduced requirements for self-regulation: Self-regulation can also be carried out by a 
non-independent body;

24 Article 73c FinMIA.
25 Article 10 FinMIA.
26 Article 13. al. 1 let. g FinMIO.
27 Article 13 1bis FinMIO.
28 Article 58n FinMIO.
29 Article 58k FinMIO.
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f no independent appeal body: An independent appeal body is not required; and
g no internal audit: An internal audit is not required.

The FINMA authorisation process
In order to carry out its ruling correctly (and to check in particular if the CO and FinMIA 
conditions are reached), the FINMA will require in particular the following information 
and documents:
a intentions and reasons for obtaining a licence as a DLT trading facility;
b description of the proposed activity and organisation, including the proposed business 

activity, geographical scope and target clientele;
c certified extract from the commercial register;
d information about the business premises, infrastructure and personnel;
e information about the applicant’s group companies, participations and other presences 

(branch or representative offices);
f if relevant, description of the group structure;
g evidence of compliance with the minimum capital requirements; and
h anticipated minimum capital trends in line with the business plan, including 

information about sources of financing.30

As explained above, Switzerland revamped its laws to regulate the underlying blockchain 
technology. However, as noted below, the ADGM sought to create a legal framework regulating 
the various digital assets that would potentially be traded using this technology instead.

ii Abu Dhabi (UAE)

The Abu Dhabi Global Market (ADGM) is an international financial centre free zone located 
in Abu Dhabi, United Arab Emirates. Since its opening, it has gained global recognition for its 
progressive and responsive business-friendly approach. Its three authorities are the Financial 
Services Regulatory Authority (FSRA or the Regulator), the Registration Authority and the 
ADGM courts. The Financial Services and Markets Regulations (FSMR) are modelled on the 
UK’s Financial Services and Markets Act and details the powers and functions of the FSRA. 
The FSMR is supplemented by the FSRA’s rulebooks and guidances (further explained below 
under ‘The applicable rules on DLT exchanges’), which detail various requirements for 
authorisation by the Regulator to conduct certain activity within the ADGM.

The applicable rules on tokens

The FSRA regulates, and allows to operate within the ADGM, the following tokens (also 
defined as ‘digital assets’ in the various guidances discussed below).

30 FINMA Guidelines, version 2 August 2021.
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Digital securities
Digital securities are digital or virtual tokens that have the features of a security (as defined 
by the FSMR) such as shares. All financial services related to digital securities (including 
dealing, trading and managing) are subject to the regulatory requirements under the FSMR. 
Intermediaries dealing with digital securities, such as multilateral trading facilities (MTFs) 
would need to be licensed under the FSRA.

Virtual assets
Virtual assets are non-fiat currencies (i.e., cryptocurrencies) and are treated as commodities 
under the FSMR. They are construed under the FSMR as being ‘a digital representation of 
value that can be digitally traded and functions as a medium of exchange and/or a unit of 
account and/or a store of value, but does not have legal tender status in any jurisdiction and a 
virtual asset is neither issued nor guaranteed by any jurisdiction, and fulfils the above functions 
only by agreement within the community of users of the virtual asset and distinguished from 
fiat currency and e-money’.

Financial services in connection with virtual assets that have been ‘accepted’ by the 
FSRA are subject to the relevant regulatory requirements of the FSMR.

Fiat tokens
Fiat tokens are treated as digital representations of fiat currency. When used as a payment 
instruments, they will be treated as money services under the FSMR.

Other tokens or utility tokens
Other tokens or utility tokens are construed as digital assets that can be redeemed for access 
to specific products or services that do not exhibit the features and characteristics of a 
regulated investment or instrument under the FSMR. They are treated as commodities under 
the FSMR and, unless falling under the scope of specifically accepted virtual assets by the 
FSRA (as further explained below), they are not regulated by the same.

The applicable rules on DLT exchanges

Framework
The ADGM made its first debut in cryptoasset regulation in October 2017 when the 
FSRA under the regulating authority of the FSMR, issued its guidance on the regulation 
of initial coin offerings (ICOs), token offerings and virtual currencies (the October 2017 
Guidance). A few months later in June 2018, the FSRA then issued another guidance on 
conducting cryptoasset activities in the ADGM that is to be read in conjunction with the 
October 2017 Guidance. At the time, no other UAE free zone had yet breached the topic, 
and UAE mainland authorities were issuing warnings, via the Central Bank and Securities 
and Commodities Authority, that it did not mandate or regulate cryptocurrencies and 
highlighted risks associated with investing in them.

As it was, the ADGM was the leading authority on the topic and, since then, has 
created an elaborate and detailed framework using a risk-based approach to protect investors 
and to guide those wishing to take part in the crypto world. Today, the FSRA regulations 
surrounding digital assets include the following guidances: (1) Regulation of Digital Security 
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Offerings and Virtual Assets under the FSRA (the ICO Guidance);31 (2) Regulation of Virtual 
Asset Activities in the ADGM (the Virtual Asset Guidance, or VAG);32 and (3) Regulation 
of Digital Securities Activities in the ADGM (the Digital Securities Guidance, or DAG).33 
Together, these will be referred to as the ‘Framework’.

For the purposes of this chapter, this ADGM section focus will only be on the Virtual 
Asset Guidance and the Digital Securities Guidance to give a high-level view of how the 
ADGM regulates these areas. Unlike the Swiss law explained above, the ADGM does not 
regulate DLTs specifically. Instead, the Framework considers the fact that DLTs are being 
used as the underlying platform for those who wish to trade or deal with digital assets using 
exchanges such as MTFs, and is provides guidance on how to categorise a digital asset and 
become licensed to deal with it within the ADGM.

Licensing conditions
Virtual assets

Under the VAG, the FSRA will consider the following when determining whether a virtual 
asset will be an ‘accepted virtual asset’ that meets the FSRA’s requirements,34 and therefore fall 
under the regulations of the VAG.
a Maturity/market capitalisation: the market capitalisation of the virtual asset, the 

sufficiency, depth and breadth of the client demand, the proportion of the virtual asset 
that is in free float, and the controls and process to manage volatility of a particular 
virtual asset;

b Security: consideration of whether a specific virtual asset is able to withstand, adapt, 
respond to, and improve on its specific risks and vulnerabilities, including relevant 
factors and risk relating to the on-boarding or use of new virtual assets (including 
size, testing, maturity, and ability to allow the appropriate safeguarding of secure 
private keys);

c Traceability/monitoring: whether the authorised persons35 are able to demonstrate 
the origin and destination of the specific virtual asset, if the virtual asset enables the 
identification of counterparties to each transaction, and if on-chain transactions in the 
virtual asset can be adequately monitored;

d Exchange connectivity: whether there are (other) exchanges that support the virtual asset; 
the jurisdictions of these exchanges and whether these exchanges are suitably regulated;

e Type of DLT: whether there are issues relating to the security and usability of a DLT 
used for the purposes of a virtual asset; whether the virtual asset leverages an existing 
DLT for network and other synergies; whether a new DLT has been demonstrably 
stress tested;

31 https://en.adgm.thomsonreuters.com/rulebook/guidance-regulation-digital-security-offerings-and-vi
rtual-assets-under-financial-services.

32 https://en.adgm.thomsonreuters.com/rulebook/guidance-regulation-virtual-asset-activities-adgm-24-f
ebruary-2020-0.

33 https://en.adgm.thomsonreuters.com/rulebook/guidance-regulation-digital-securities-activities-adgm
-24-february-2020.

34 These requirements are listed in Paragraph 25 of the VAG.
35 The FSRA Glossary Rulebook (GLO) has defined an authorised person as ‘a Person [an individual, body 

corporate, legal person, company, etc] that is not a Recognized Body [investment exchange or clearing 
house as per Part 12 of the FSMR] that has been authorized under the FSMR’.
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f Innovation/efficiency: whether, for example, the virtual asset helps to solve a 
fundamental problem, addresses an unmet market need or creates value for network 
participants; and

g Practical application/functionality: whether the virtual asset possesses real world, 
quantifiable, functionality.

To clarify, the VAG does not apply to virtual assets that are: (1) not deemed ‘Accepted Virtual 
Assets’; (2) ICOs or other capital-raising functions; (3) software that is used to mine or create 
virtual assets; (4) loyalty points schemes denominated in virtual assets; or (5) other activities 
deemed by the FSRA Regulator to be excluded as such.

In order to use a virtual asset in the ADGM, an authorised person36 must first submit 
an application for a financial services permission (FSP) with the FSRA. Each application 
must explain, in detail, how the virtual asset will meet the above criteria. If a virtual asset 
application is accepted by the FSRA, it is only authorised for use by the applicant. If additional 
authorised persons want to use the virtual asset, they must submit separate applications for 
the same. This is to ensure that each authorised person is able to safely use and control 
the virtual asset, for example by proving that is has the relevant technological safeguards to 
monitor the identity or transaction of a certain DLT.

By the same token, an authorised person who has already received the FSRA’s blessing 
for using a certain virtual asset cannot apply this approval to another virtual asset before 
offering it to its clients or customers; another application for this new virtual asset must first 
be made before the authorised person can take any action on it.

Because the FSRA’s case-by-case review of each application, there is no public register 
of all virtual assets that it has approved for use. This kind of control ensures the clients’ or 
customers’ safety and interests come first.

Digital securities
The DAG defines digital securities as types of digital assets that possess the same features 
and characteristics of a security, which includes shares, instruments giving entitlements to 
investments, instruments creating acknowledgement of debt, etc.37 Digital securities also 
include tokenised offerings of securities. In order for the FSRA to assess whether or not 
an offering of a digital token is regulated under the FSMR, similar to the assessment of 
an accepted virtual asset, the FSRA considers this on a case-by-case basis. However, unlike 
virtual assets, the FSRA maintains an official list of securities and can add to this list as it 
deems appropriate.38

If a digital token exhibits the same economic and legal features and characteristics of 
a security, then the FSRA will deem it a digital security. The FSRA looks to information 
provided by an issuer39 via either an approved prospectus,40 or in the case of an exempt 

36 The FSRA’s Code of Business Conduct (COBs) Rule 17 lays out comprehensive rules for authorised 
persons conducting regulated activity in relation to virtual assets.

37 A detailed definition of Securities is laid out in Schedule 1 to the FSMR.
38 Included in Part 6, Section 50 of the FSMR.
39 As defined in the GLO, in relation to a Security, means the person by whom it is or is to be issued.
40 The requirements of which are laid out in Section 61 of the FSMR - https://en.adgm.thomsonreuters.com/

rulebook/61-obligation-issue-prospectus.
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offer,41 the documentation associated with the offer, in order to determine if a proposed 
digital security meets the requirements of a security. In all cases, an offer for digital securities, 
whether by digital platforms, DLTs, or otherwise will be subject to consistent regulatory 
treatment by the FSRA.

An offer of securities to the public is a ‘communication to any person in any form or 
by any means presenting information on the Offer and the Securities offered so as to enable 
an investor to decide to buy or subscribe to those Securities’.42 For ease, and because of the 
risks involved with the digital security industry, the FSRA expects that an issuer that intends 
to make an offer should be incorporated in the ADGM.

All requirements for an offer of securities are laid out in Sections 58–71 of the FSMR 
and Chapter 4 of the MKT. The language should be easy to read and comprehensible to 
investors by using defined terms and proper market terminology that is true, accurate and 
non-misleading.

In relation to a prospectus, the following information should be disclosed before 
submitting it for approval by the FSRA:
a all risk factors should be disclosed, making sure no boilerplate clauses are used;
b a statement that the issuer understands it holds responsibility for all disclosures;
c general information on the issuer (its registered address, registration number, etc.) 

should be clearly stated alongside a description of its history (meaning any prior 
corporate structuring of the issuer) or if it is newly formed, an explanation of whether 
the controlling parties carried out similar operations previously;

d all historical financial information is to be included in the prospectus; and
e any attached voting rights to the digital security should be stated with efforts to draw 

the reader’s attention to this disclosure.

Cases where a prospectus is not required are detailed in MKT 4.3.1 and are defined as exempt 
offers. These types of offers can include for example, any offer where the total consideration 
to buy the security is US$100,000 or greater; of if the offer is made to fewer than 50 persons, 
natural or body corporate, in any 12-month period.

Additionally, an issuer making an offer of digital securities in or from the ADGM is 
expected to seek admission of their securities to trading on a recognised investment exchange 
or MTF operating within the ADGM as well.

Although the use of DLTs is growing considerably in the industry, the FSRA has 
indicated that it does not seek to regulate such specific technologies.43 Instead, it expects 
the users of such technology to meet particular requirements in terms of their systems and 
controls.44 The FSRA further expects that DLT will have implications for how digital securities 
are managed. For example, offers would be linked to a MTF, and therefore where there is 
control of the access to distributed ledger, there may be a limit on an investor transferring 

41 As defined in the FSRA’s Market Rules (MKT) 4.3.1 - https://en.adgm.thomsonreuters.com/rulebook/
mkt-431.

42 As defined in Section 59 of FSMR -- https://en.adgm.thomsonreuters.com/rulebook/59-definitio
n-offer-securities-public.

43 DAG Paragraph 98.
44 See references of requirements in DAG Paragraphs 99–100.
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digital securities to another investor. Alternatively, access to a DLT may be controlled by 
the issuer itself. In any event, the FSRA expects any cost for the transfer of a digital security 
would be disclosed and dealt with on a reasonable commercial basis.

An offer digital security should be priced in fiat currency. However, it is known that 
payments for the offer of digital security can be made in both fiat currency and by way of 
accepted virtual assets. In the case of the latter, the subscription amounts collected will be 
calculated according to the exchange rate between the fiat currency and the relevant accepted 
virtual asset at the time of payment.

Non-fungible tokens

In October 2022, the FSRA amended the Virtual Asset Guidance to include a section on 
non-fungible tokens (NFTs),45 given their increasing popularity; people are literally spending 
millions on digital pictures of apes.46 NFTs are cryptographic assets on a DLT with unique 
digital codes that distinguish them from each other. No NFT can be replicated and, therefore, 
cannot be exchanged or traded for an equivalent value. They are exclusive in their design and 
are used as a digital collector’s item.

While the FSRA does not seek to establish a regulatory framework for NFTs at 
the moment, it will allow NFT activities to take place within the ADGM under certain 
circumstances, once of which is that such activity must be undertaken by the NFT’s regulated, 
active MTF which is also authorised to provide custody services in relation to virtual assets. 
Additionally, firms conducting investments in NFTs are allowed to do so within the ADGM.

The following is a breakdown of how the FSRA foresees NFT activity taking place 
within the ADGM:
a MTFs/virtual asset custodians should establish a separate unregulated, commercially 

licensed NFT entity that would be used primarily to engage with NFT issuers and 
market participants. This would allow for the legal separation between the NFT entity 
and the MTF/virtual asset custodian, and therefore also be isolated in terms of liability, 
funding, etc.; and

b the NFT entity would then outsource to the MTF/virtual asset custodian all client, 
trading, auctioning and custody activities;

There are additional requirements from an anti-money laundering perspective, as it is 
applicable to the entire Framework discussed here, and further requirements for certain funds 
holding NFTs, but for purposes of this chapter, the discussion is kept to a high-level view of 
NFTs within the ADGM.

It should be noted that NFTs themselves are outside the scope of the FSRA regulatory 
oversight, and the MTF/virtual asset custodian would need to satisfy the FSRA approval 
process before beginning any NFT activity within the ADGM.

45 https://en.adgm.thomsonreuters.com/sites/default/files/net_file_store/
Guidance_-_Virtual_Asset_Activities_in_ADGM_VER04.280922.pdf.

46 https://www.theverge.com/2021/9/9/22664469/bored-ape-yacht-club-sothebys-auction-amount.
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IV CONCLUSION

As is clear from the above, the introduction of technologies such as DLT has rocked the 
financial field globally. Each country has interpreted this advance in a way that would allow 
it to regulate DLT activities within its jurisdiction. However, it is clear that the regulation 
of these digital activities is geared towards its safe use by investors with proper monitoring 
controls in place to regulate it.
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