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Recently the ABC revealed it paid 
$780,000 to mediate and settle 
the defamation case launched 
by Christian Porter. According to 
reports, that figure included the 
legal fees for the ABC at $680,000 
and Mr Porter at $100,000. 
Many in the legal world would agree that the 
case was handled reasonably well — the 
matter was settled by mediation instead 
of through the court system, an outcome 
was reached within weeks, not years, 
and the total legal spend fell below the $1 
million mark. But for many businesses and 
individuals, seeing this figure for the first time 
would have been shocking.
This was a rare glimpse into the reality of 
litigating disputes, the cost of which is often 
not made public. It is a timely reminder for 
businesses to look at their own legal spend 
and reconsider how disputes are settled. 
Unfortunately, this kind of price point in the 
legal world is standard. Some might say it’s 
even a best case scenario. Often the cost of 
a resolution through the court system can 
match, or exceed, the value of the  
initial dispute and that’s without taking  
into account the time and energy that  
goes into reaching a resolution. 

Early intervention and quick resolution 
through mediation is often a better option. 
Mediation can provide a fairer outcome, 
while reducing the cost, time and adversarial 
nature of the matter. But the ABC case shows 
that it can still be very expensive if legal 
proceedings have been issued and early trips 
to court have been required. 
Beyond 2021, in order to take advantage of 
the rapid digitisation opportunities that the 
pandemic challenge has uncovered and to 
support long-term efficiency gains, it is time 
to consider the deep underlying issues.

Have we done enough to transform 
the way that dispute resolution 
is conducted; to take matters out 
of the courts and resolve them 
effectively and efficiently?

To stop spending our precious 
corporate counsel resources 
and external legal budget on 
discovery, affidavit preparation 
and interlocutory applications? 

How can we better focus our 
external legal resources on 
strategy and the creation of value? 

Do current complaints and 
whistleblowing systems serve the 
needs of complainants? 

How can we really hit “refresh”  
on ADR?

Introduction
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the COVID-19 crisis has accelerated the 
digitisation of customer interactions by 
several years, from 36% of digital interactions 
in December 2019 to 58% in July 2020, 
globally.(1)
The same study noted; 

‘most respondents recognise technology’s 
strategic importance as a critical 
component of the business, not just a 
source of cost efficiencies. Respondents 
from the companies that have executed 
successful responses to the crisis report 
a range of technology capabilities that 
others don’t—most notably, filling gaps 
for technology talent during the crisis, the 
use of more advanced technologies, and 
speed in experimenting and innovating.’

 
The legal industry as a whole was more 
open to innovation then it seemingly ever 
had been, but very few in the space knew 
exactly what to do with this willingness. In 
our haste, many of us sought off the shelf 
technology solutions that did a slim majority 
at best of what we needed and shoehorned 
the rest of our business into it. Others of 
us took a completely manual process and 
‘digitised’ it, taking with it all the failings of 
the manual process, without the time to 
conduct proper business process reviews 
and find efficiencies and opportunities for 
improvement in our processes.
 
 

In what turned out to be a very poignantly 
timed article, LawyersWeekly spoke to  
Gilbert + Tobin in February 2020, in an article 
titled ‘Why legal innovation rotations will be 
so important for individual success’ in which 
the firm commented that the next generation 
of lawyers will need to start futureproofing 
their careers: 

“They will need to embrace technology, 
comprehend the data and recommend 
a course of action with strong 
communication skills. They will need to 
be well rounded and understand what’s 
going on in the market and have empathy 
for their clients’ challenges in the broader 
societal, regulatory and political context.”

As it has come to pass, given the acceleration 
of the digital appetite and expectation of 
our consumers, this prediction has not been 
one we can afford to pass onto the next 
generation. 
However whilst we are at a crossroads 
of needing to ramp up our career 
‘futureproofing’ with new skills, we are 
also facing crippling change management 
fatigue. Although not an exact science, some 
interesting insights are offered in a brief 
analysis of trending terms. A google search 
for ‘change management fatigue’ in the 
last month alone produces 210,000 results. 
Globally, the search term ‘change fatigue’ 
peaked in October 2020, with a 50% increase 
on the previous high which was in April 2020, 
with Australia as the second highest ‘interest 
by region’ in the term after the Philippines.(2)
A similarly trending term is ‘legal innovation’ 
however on that term, Australia leads the 
pack in ‘interest by region’, followed by the 
United Kingdom, Canada, Philippines and 
Spain.(3) 

The COVID Response

(1) https://www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-insights/
how-covid-19-has-pushed-companies-over-the-technology-tipping-point-and-transformed-
business-forever#  

(2) https://trends.google.com/trends/explore?date=today%205-y&q=change%20fatigue 
(3) https://trends.google.com/trends/explore?date=today%205-y&q=legal%20innovation

Research is now becoming available which confirms what we already 
suspected: 
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The COVID Response cont.

The facts we have available to us paint a 
conflicting picture:
• It is clear there is an increased demand 

for more digital solutions, 
• That both our independent jobs and 

collective organisations are dependent on 
our ability to innovate in this space, 

• That we have currently an unprecedented 
opportunity to capitalise on the digital 
momentum in our industry, 

• We know the solutions that we cobbled 
together in 2020 need to be solution 
validated and confirmed as fit for purpose 
in the new age; and

• As individuals and teams there is an 
unprecedented fatigue to do the required 
work. 
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Before the pandemic, data collected by Immediation 
showed that in-house counsel were still spending 
significant sums on resolution of disputes.

From 5 - 100%  
on low value matters
Fees 10-40% or up to 
$200,000 on 500k - $1M 
matters 

Fees 10-30% or up to 
$330,000 on $1M matters 
Fees $300,000+ 
on $5M-10M matters

In-house legal counsel dispute resolution costs

6 Beyond 2021 : Ctrl+Alt+ADR 
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In 2018, Immediation conducted a 
pilot program with over 13 General 
Counsel. These were the results:

Dispute resolution pathways
General Counsel are open to using and 
currently use alternative dispute resolution 
methods and in particular to resolve disputes 
by negotiation. 
General Counsel rate their organisations’ 
current informal dispute resolution methods 
at a mid-level of around 5 out of 9, with their 
main concern being a lack of legal knowledge 
by their internal clients. That satisfaction 
rating increases when internal legal become 
involved in the process but is often hampered 
by the internal lawyer’s lack of capacity given 
competing work demands. 
General Counsel rate their organisations’ 
court experiences at around 5 out of 9, with 
their main concerns again being costs, time, 
reputational exposure and uncertainty. 
Cost-effectiveness was very important to 
100% of General Counsel, with relationship 
preservation important to 64% of 
respondents. 
Mediators are currently used by General 
Counsel in over 70% of disputes. Arbitrators 
are used less frequently - in approximately 
31% of disputes. 
There is an appetite from 100% of the pilot 
clients for non-binding expert options. 
Slightly more than 50% of pilot clients were 
open to binding expert opinions. 
100% of pilot clients said that it was 
important to resolve disputes in a cost-
effective manner. 
61% said it was very important to preserve 
relationships with parties in a dispute. The 
balance were neutral as to whether to 
preserve relationships.

 
 

 
 

Fees to resolve disputes
The costs for resolving a dispute in their 
usual way vary enormously. The costs 
surveyed here excluded cost recovery 
from the other side or cost contribution 
from the other side, as well as damages or 
compensation payable. 
From a cost perspective, General Counsel 
spend at least an average of 10% or more 
of the value of a dispute in fees to resolve 
a dispute without going to court. The 
professional litigators (i.e. insurer) spent the 
least. 
The greatest cost discrepancy was in the 
lower value matters, less than $100,000 in 
value, where costs from 5% of the dispute 
value to in some cases over 100% of dispute 
value. 
In $500,000 matters, the majority of pilot 
clients spent about 10-20% of the dispute 
value on fees, with one going as high as 40% 
or up to $200,000. 
In $1 million matters, the majority of pilot 
clients spent about 10-20% of the dispute 
value on fees, with one going as high as 30% 
of dispute value. 
In $5-10 million matters, a significant number 
spent at least $200,000-$300,000 on fees, 
with the majority going above $300,000. 
For matters where there was a court 
resolution, there was a slight trend towards 
an increase in fees spent externally. Although 
the fees were still spread out, there was a 
slight increase at the upper end. 

There is clearly a business case for 
streamlining the fees associated 
with dispute resolution and in 
particular creating fixed fee 
pathways. 
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Immediation pilot clients
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ODR or online dispute resolution services has 
become a COVID-19 buzz word. 
Agami, an organisation in India with the 
mandate to ‘create opportunities to radically 
reshape systems of law and justice’, held 
an ODR Week in 2021 with over 15,000 
attending their virtual sessions - most of 
whom form part of the radically growing ODR 
ecosystem in India. 
For those of us who have been in this 
industry for some time, however, ODR is 
more than a buzzword. It represents a 
resolution path with the benefits of ADR 
but with an additional market edge of being 
without any geographical borders. 

But in order to best take advantage of 
ADR and ODR, we must take the changes 
in steps, in order to eliminate the change 
fatigue. 

Ctrl + Alt + ADR  
= ODR

9

Service providers can capitalise on the increased appetite for digital 
interaction COVID has caused by using ODR. This can be done by 
creating automated workflows that the public can step themselves 
through to lead them to appropriate ADR solutions, directly from service 
providers websites.
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What is Ctrl + Alt + ADR for  
in-house counsel? 

Step 1: Technological Maturation 
During the pandemic, corporate counsel 
and legal operations needed to rise to the 
challenge of leading the transition of legal 
service delivery online. For many, there was 
the need to patch together quick solutions 
to meet the challenge. These solutions may 
not have adequately replicated the built 
environment. 
So the first and most important objective of 
legal tech in 2021 is to ensure that digital 
delivery can be supported with long term, 
viable options that meet the needs of 
corporate counsel and their clients in the new 
order. 
Utilising dispute resolution technology, 
instead of point and shoot video 
conferencing, optimises the ability of your 
in-house counsel to do their work more 
effectively. 
Our tools include:

1. Whiteboard 
2. Custom documentation and precedents 
3. Online review books 
4. Client-lawyer team management

Step 2: Analytics
Utilising the Immediation Platform for in-
house counsel work, analytics are available 
regarding:

1. Length of conference by matter; 
2. Participants; 
3. Whether an outcome was documented; 
4. Who was speaking etc.

This can be used to generate data for 
workflow and workforce management in 
relation to the management of disputes both 
internally and externally.

Ctrl + Alt + ADR  
= DLM
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Step 3: Dispute Lifecycle Management
Dispute lifecycle management can be 
undertaken for enterprise, either as a one-off 
or as an enterprise undertaking. 
Many in-house counsel are familiar with the 
concept of contract lifecycle management 
and how to utilise technology to assist with 
and streamline this process. 
But what about dispute resolution 
management? 

Dispute lifecycle management is 
Immediation’s speciality. 
Utilising workflow tools and analytics, we can 
assist with the process, reducing external 
legal spend and focussing your in-house 
lawyers on more advanced value-adding 
work. 
Contract lifecycle management can be 
interrupted at the compliance or renewal 
stages by disputes, often these then lead to 
significant costs incurred by an organisation 
or legal counsel if the dispute gets off a 
resolution pathway. 
 

Current Contract Lifecycle Management

Current contract 
lifecycle 
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Immediation’s Dispute Lifecycle Management

Immediation 
can assist to ensure that 
the dispute lifecycle is 

well managed and stays 
on track

Utilising the Immediation platform can 
assist to ensure that the dispute lifecycle is 
well managed and stays on track, with the 
following steps: 
Intake 
Good dispute resolution management begins with non-
aggressive dispute intake and correspondence with the 
counterparty.

Data Exchange 
Upload information and documents to Immediation 
seamlessly and exchange with in-house counsel 
counterparty.

Negotiation 
Utilise the specialised video conference platform to 
negotiate, mediate, arbitrate or conciliate your matter 
to attempt to resolve it. If successful, proceed to 
resolution to document the outcome.

Triage 
Determine the dispute resolution step that is 
appropriate, if required with a member of the 
Immediation team. Choose from early facilitation, 
mediation, determination or arbitration.

Panel Appointment 
Appoint a member of the Panel, undertake conflict 
check and have both parties agree to a fixed fee 
arrangement.

Scheduling 
Panel member schedules the time for the resolution 
conference on Platform, taking into account the 
availability uploaded by the parties in the intake 
workflow.

Resolution 
Panel member conducts resolution conference; utilising 
all of the tools and documents available; parties draft 
resolution outcome utilising co-drafting technology.

Signature 
Email signatures can be obtained in conference or sent 
to other parties with Docusign integration.

Compliance 
Reminders can be set about compliance with 
obligations; document available for download. At this 
stage, it may be possible to get the contract back on 
track for renewal in lifecycle contract management.

Alternative 
If the parties are seeking an exit from the relationship, 
at this stage it may be necessary to onboard a new 
partner. Accordingly, there can be an integration again 
with the contract lifecycle system. 
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Step 4: Complaints Management Systems
The proposal of a restart is more than a 
clever play on words. If we look at the 
implementations undertaken during the 
adrenalin filled 2020, we can see many 
instances where the inefficiencies of our 
previous system have either been recreated, 
or in some instances, expensively carved out 
of code.
There is a general consensus that Alternative 
Dispute Resolution (ADR), meaning methods 
of dealing with disputes that do not involve 
going to court, is more flexible, faster and 
more cost effective than litigation. This is 
particularly the case in many jurisdictions 
where the pandemic has produced a severe 
court backlog. 
If we shift our mindsets to a blue sky creation 
for the legal world, we would hope to see 
a decline of the litigious society. There are 
many elements that make up why people go 
down a litigious path, but one of the very 
consistent elements is the idea that ‘there 
was nowhere else to go’. It is for this reason 
that we propose the answer to a less litigious 
society is the creation of a pro-complaints 
environment. 
For those facing in-house counsel present 
with consumer facing businesses, or a high 
number of B2B interactions, the opportunity 
exists to shake up complaints management 
and have it managed holistically utilising a 
combination of technology and best-practice 
in triage management. 
This can take dispute lifecycle management 
to another level, by utilising workflows to 
mitigate the cost of the intake and triage 
process and provide less litigious avenues for 
engagement with your organisation. 

The creation of complaint systems is one way 
to encourage complaints and whistleblowing, 
while better managing disputes that 
arise. Such services provide a bridge for 
the complainant, enabling an accessible 
pathway to access dispute resolution that 
is non-aggressive and less damaging to the 
complainant than making a formal claim. 
New Zealand recently rolled out a Sport 
and Recreation Complaints & Mediation 
Service (SRCMS), designed specifically 
to provide a safe environment for anyone 
engaged in sport and active recreation to 
lodge a complaint, issue or dispute and 
have it resolved. The service is completely 
independent and free at the point of delivery, 
giving Kiwis the means and confidence 
to step forward and have their issue 
resolved confidentially where possible by 
an independent mediation. The service was 
launched earlier this year, authorised by 
Sport NZ and operated by Immediation New 
Zealand.  
Immediation New Zealand conducts triage, 
early facilitation and mediation and can take 
anonymous whistleblowing calls as well. 
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This new decade has brought with it many 
challenges; but also the opportunity for 
improvement. The legal profession has 
digitised rapidly making virtual hearings and 
mediations more physically accessible to 
many.

But there is a bigger conversation here. If 
we’re to make justice truly accessible from all 
perspectives, we need to shift our thinking 
towards how we settle disputes, not just 
bringing the same old battles online. It starts 
with alternate streamlined paths to resolution, 
focussing on empowering participants to 
take action; equipping them with the digital 
tools and services to get their dispute sorted 
quickly, amicably and accessible to all. 

Conclusion
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We look forward to 
working with you

LAURA KEILY  |  FOUNDER and MD
laura.keily@immediation.com
+61 437 773 522
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rebecca.ross@immediation.com 
+61 407 610 666
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