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Copyright in the Digital Single Market – long-debated Directive approved 

On 15 April 2019 the European Council approved the final text of the Directive on Copyright and related 

rights in the Digital Single Market,1 which has been the subject of intense debate and lobbying since its 

initial proposal in 2016.  The Directive will enter into force on the twentieth day following publication in 

the Official Journal of the European Union,2 and it must be implemented by EU member states within 

24 months after coming into force.3  The Directive is part of a broader EU initiative to modernise 

copyright, and it introduces measures that aim to achieve a well-functioning marketplace for copyright. 

Among lesser measures, the Directive sets out three main sets of new provisions that are noteworthy 

in a media and entertainment context: 

 sharing platform obligations; 

 author and performer rights; and  

 a press publication right. 

Sharing platform obligations 

Perhaps the most controversial provision of the Directive, Article 17 (previously Article 13) was the 

subject of protracted debate and campaigning by multinationals and freedom lobbyists, pitting hashtags 

like #saveyourinternet against creative advocates promoting closure of the #valuegap. 

New obligations for sharing platforms 

Under Article 17, when an online content-sharing service provider (which we refer to below as a sharing 

platform, for short) gives the public access to copyright-protected works uploaded by users, it performs 

an act of communication to the public or an act of making available to the public.  Accordingly, sharing 

platforms must obtain authorisation from rights-holders, e.g. by concluding licensing agreements.  Any 

authorisation obtained must cover non-commercial activity of members of the public or users’ activity 

where no significant revenue is generated.4  A sharing platform is an information society service 

provider (ISSP) whose main purpose (or one of whose main purposes) is to store and give the public 

access to a large amount of copyright-protected works uploaded by its users, which it organises and 

promotes for profit-making purposes.  Article 2(6) of the Directive lists certain entity types that are not 

considered sharing platforms under the Directive. 

Under Article 17(4), if no authorisation is granted, sharing platforms are liable unless they can 

demonstrate that they have:  

(a) made best efforts to obtain an authorisation; 

(b) made, in accordance with high industry standards of professional diligence, best efforts 

to ensure the unavailability of specific works for which the rights-holders have provided the 

sharing platforms with the relevant and necessary information; and  

(c) in any event, acted expeditiously, on receiving a sufficiently substantiated notice from the rights-

holders, to disable access to, or to remove from, their websites the notified works, and made 

1 References in this article to Articles are to Articles of that Directive, unless otherwise stated. 
2 Art. 31. 
3 Art. 29. 
4 Art. 17(2). 
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best efforts to prevent their future uploads in accordance with the preceding unavailability 

requirement.  

A light-touch approach is provided for start-up companies that are less than three years old, with 

turnover of under €10 million and less than 5 million monthly unique users.  Those start-ups only need 

to comply with Article 17(4)(a) and (c), but excluding the requirement to make best efforts to prevent 

future uploads.  When determining whether sharing platforms have complied with Article 17(4), and in 

light of the principle of proportionality, account will be taken of: (a) the type, audience and size of the 

service and the type of works uploaded by users; and (b) the availability of suitable and effective means 

and their cost to service providers. 

Users must be able to rely on the existing copyright exceptions and limitations of quotation, criticism, 

review and use for the purpose of caricature, parody or pastiche when uploading and making content 

available on sharing platforms.5

The Directive expressly states that Article 17 will not lead to any general monitoring obligation.  On 

request, rights-holders must be provided with adequate information on the functioning of a sharing 

platform’s practices in relation to the co-operation required under Article 17(4) and information on the 

use of content covered by licence agreements.6  Sharing platforms are obliged to make an effective 

and expeditious complaint and redress mechanism available in the event of disputes over the disabling 

of access to, or the removal of, works uploaded by users.  Where rights-holders ask for access to their 

works to be disabled or removed, they must justify their reasoning. Any complaints must be processed 

without undue delay, and decisions to disable access to or remove content should be subject to human 

review.   

Article 17(10) requires the European Commission, in co-operation with the member states, to organise 

stakeholder dialogues to discuss best practices for co-operation between sharing platforms and rights-

holders, in which special account must be taken of the need to balance fundamental rights and of the 

use of exceptions and limitations.  The Commission must also issue guidance on the application of 

Article 17 and paragraph 4 in particular. 

Sharing platform obligations – comment 

Article 17 defines sharing platforms as a distinct form of service provider and makes them specifically 

liable for content uploaded by users.  So some user-generated content platforms will now be expressly 

subject to copyright rules and obliged to obtain appropriate authorisation.  The Commission hopes that 

making sharing platforms liable for user-generated content will encourage them to conclude fair 

licensing agreements with rights-holders, which as a result will be able to achieve remuneration that 

has often eluded them in the past. 

Article 17 has been interpreted by some as forcing platforms like YouTube and Facebook to be 

proactive in filtering out and blocking infringing content.  In fact the Directive expressly states that this 

is not the case: no general monitoring obligation is imposed, and filtering technology is not prescribed.  

Critics still fear that the obligations imposed may inadvertently encourage the use of upload filters as 

an easy and over-cautious way to vet infringing content.  Others have criticised sharing platforms’ loss 

(as the Directive explicitly states) of the hosting safe harbour under the E-commerce Directive,7 which 

(subject to certain conditions) shields ISSPs from liability for infringements carried out by users.  Yet 

the final text of the Directive suggests that the initial response from the technology lobby was too 

alarmist, as many of their concerns have in fact been addressed in the various qualifications that have 

5 Art. 17(7). 
6 Art. 17(8). 
7 E-commerce Directive (2000/31/EC). 
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been introduced during the trilogue process between the European Council, Commission and 

Parliament, such as the “best efforts” obligations and the “stakeholder dialogue” requirements.   

Still, although sharing platforms are provided with a defence where they are unable to obtain a licence, 

it remains uncertain how Article 17(4) will ultimately work in practice or what will satisfy the “best efforts” 

requirement.  This may in part depend on the content of the forthcoming Commission guidance and the 

progress of the “stakeholder dialogues”. 

Free-speech advocates had also derided the draft Directive as amounting to a “meme ban”.  But the 

protection of legitimate uses (including, for instance, the parody exception) should allow gifs and other 

memes to continue to be shared freely.  It is, however, sharing platforms that will ultimately take practical 

decisions about whether a use falls under an existing exception or limitation, and access and removal 

requests are, in reality, unlikely to be reviewed by a human in every instance.  Nonetheless, the Directive 

establishes a framework for trying to ensure that the right balance is struck, and the creative industries 

have contended with some cogency that the existing status quo does not protect rights-holders 

sufficiently from unauthorised uses.  Also, some platforms like YouTube have already invested in 

systems to try to identify the provenance of content and to reconcile conflicts between right-holders, 

and the Directive will in many ways provide a statutory underpinning for those efforts, but without being 

unduly prescriptive about the technological means to achieve the desired result. 

Author and performer rights 

The Directive gives important new rights to authors and performers (which we refer to below as artists, 

for short). 

Appropriate and proportionate remuneration 

Where artists license or transfer the exclusive right to exploit their works/performances, they are entitled 

to receive appropriate and proportionate remuneration under Article 18 of the Directive.  Member states 

have a margin of discretion to use different mechanisms to achieve an appropriate balance of rights 

and interests when implementing that right into national law.8

Transparency obligation 

Under Article 19, artists must receive on a regular basis, at least once a year, and taking into account 

the specificities of each sector, up-to-date, relevant and comprehensive information on the exploitation 

of their works and performances from their licensees or assignees, in particular as to modes of 

exploitation, all revenues generated and remuneration due.  The information must be proportionate and 

effective in ensuring a high level of transparency in every sector.9  Where the first contractual 

counterpart does not have all the information required and requested, the right to request such 

information extends to sub-licensees and the first contractual counterpart must identify the sub-

licensees.10

Member states may: 

 limit the types and level of information reasonably expected in duly justified cases where the 

administrative burden would become disproportionate in the light of the revenues generated by 

the exploitation or performance of a work;11

8 Art. 18(2). 
9 Art. 19(3). 
10 Art. 19(2). 
11 Art. 19(3). 
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 introduce an exception where a contribution is not significant having regard to the overall work 

or performance, unless the artist demonstrates that they require the information, and request 

it, in order to exercise the right provided under Article 20(1);12 and 

 exempt collective bargaining agreements that are subject to transparency rules, provided that 

they meet the criteria at Article 19(1) to (4).13

The transparency obligation will not apply to agreements concluded by collective management 

organisations or independent management entities14 or other entities subject to the national rules 

implementing the Collective Rights Management Directive (2014/26/EU).15

Contract adjustment mechanism 

Article 20 provides artists (or their representatives) with the right to claim additional, appropriate 

remuneration from a party with which they have previously entered into a contract, where the 

remuneration originally agreed turns out to be disproportionately low compared with all subsequent 

revenues derived from exploitation of their rights. 

This mechanism does not apply to: 

 collective bargaining agreements that contain a comparable contract adjustment mechanism; 

or  

 agreements concluded by collective management organisations or independent management 

entities or other entities subject to national rules implementing the Collective Rights 

Management Directive.16

Disputes over transparency and contract adjustments must be capable of being submitted to a 

voluntary, alternative dispute resolution procedure and representative organisations must be able 

to initiate such procedures at the specific request of artists.17

Right of revocation 

Article 22 of the Directive gives artists the right to revoke, in whole or in part, an exclusive licence or 

transfer of their rights in a work or performance, where it has not been exploited.  This right will not 

apply where exploitation is predominantly due to circumstances that the artist could reasonably be 

expected to remedy.18

The revocation mechanism can only be exercised after a reasonable time following the conclusion of 

the relevant contract, and artists must provide notice of an appropriate deadline for exploitation.  Once 

the deadline has expired, the artist can choose either to revoke the contract or to terminate its 

exclusivity.  Member states may provide that contractual provisions derogating from the revocation 

mechanism are enforceable only if based on a collective bargaining agreement.19

Member states have a margin of discretion over how they implement the right of revocation, taking into 

account: (a) the specificities of the different sectors and the different types of works and performances; 

12 Art. 19(4). 
13 Art. 19(5). 
14 As defined under Art. 3(a) and (b) of the Collective Rights Management Directive (2014/26/EU). 
15 Art. 19(6). 

16 Art. 20(2). 
17 Art. 21. 
18 Art. 22(4). 
19 Art. 22(5).  
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and (b) where a work/performance contains the contribution of more than one artist, the relative 

importance of the individual contributions, and the legitimate interests of all artists affected by the 

application of the revocation mechanism. 

Article 22(2) enables member states: 

 to exclude works/performances that usually contain contributions of a plurality of artists; 

 to decide that the revocation can be exercised only within a specific time-frame where duly 

justified by the specificities of the sector or of the type of work/performance concerned; and  

 to allow artists to terminate the exclusivity of a licence or transfer instead of revoking it.

Author and performer rights – comment  

The rights and mechanisms provided under Articles 18 to 22 have generally been welcomed by artists 

and their representatives, who hope that the new requirements will force entertainment companies 

to adjust their current remuneration and negotiation practices to be more artist-friendly.  For instance, 

new artists have often historically had a weak bargaining position when it comes to negotiating their 

contracts, and in the past companies have been criticised for a lack of transparency in accounting 

to artists, and for “sitting” on older content without actively re-releasing it. 

Yet entertainment companies would be quick to justify their existing practices: for instance, new artists 

require a significant amount of investment to “break”, accounting can be complex when multiple revenue 

streams are involved and companies need some commercial discretion over what, when and how to 

market previously released content. 

Unsurprisingly, then, it is those rival interests that have resulted in the more nuanced provisions of the 

Directive as adopted, and numerous uncertainties about how the principles will work in practice have 

been left to member states to determine in implementing the Directive.  Entertainment companies will 

no doubt continue to believe that the existing, de facto process of re-negotiations with artists that have 

achieved success may be more flexible and fluid than imposing a potentially over-rigid framework for 

re-negotiations, and it seems likely that lobbying will continue to try to achieve workable outcomes. 

For example, although appropriate remuneration in exploitation contracts should not, in principle, be 

controversial, it is notoriously hard to determine what “proportionate” remuneration means, and the 

drafting of the Directive could arguably be too onerous a burden on companies in practice.  The 

secondary impact of these rights must also be considered; investors may be deterred by the idea that 

a carefully negotiated and legally binding contract can potentially be adjusted or even revoked under 

the Directive.  It is not clear how often a contract would need to be renegotiated or on what acceptable 

bases those conversations would begin. Besides, the right of revocation is likely to create uncertainty 

in practice.  At first glance the right is essentially a “use it or lose it” provision, but the Directive does not 

provide any detail on what should be considered sufficient “exploitation”, nor what an “appropriate 

deadline” might be.  The meaning of this wording is likely to differ across different industry sectors and 

could end up being quite artist-specific. 

Press publication right  

Article 15 of the Directive introduces a new press publication right (PPR), which applies to online uses 

of “press publications”, as defined at Article 2(4) of the Directive, by ISSPs such as news aggregators.   

Details of the PPR 
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Periodicals published for scientific or academic purposes are not considered press publications under 

the Directive.  Publishers are given rights, in press publications, of reproduction and making available 

by wireless means20 in relation to the online use of press publications by ISSPs.  The right expires two 

years after a press publication is published and is not retroactive.21

The new PPR does not: 

 apply to private or non-commercial use by individuals; 

 prohibit acts of hyperlinking, the use of “individual words” or the use of “very short extracts” 

of an article;22 or  

 affect the underlying rights provided to authors and other rights-holders under EU law.23

PPR cannot be invoked to prohibit the use of a work incorporated in a press publication, on the basis 

of a non-exclusive licence, by authorised users or to prohibit the use of works where protection has 

expired. 

Article 15(5) provides that authors of articles must receive an appropriate share of the revenues that 

press publishers receive from ISSPs. 

Without prejudice to national public-lending-rights arrangements, where an author has assigned or 

licensed their copyright to a publisher, member states have discretion to give publishers a legal right to 

share in compensation for use of a work made under a copyright exception or limitation.24

PPR – comment 

Due to the way news is consumed in the digital age, newspaper proprietors are facing enormous 

challenges and Article 15 (previously Article 11), aims to address this issue by providing publishers with 

a novel level of protection and redirecting revenues away from companies that can indirectly derive 

significant sums of money from indexing and/or linking to press articles.    

Yet since it was first proposed, PPR has been heavily criticised and misleadingly dubbed a “link tax”.  

While news aggregators will remain free to use snippets of articles, there is undoubtedly confusion as 

to what will qualify as “a very short extract” under the Directive.  Despite confirmation from the 

Commission that “the impact on the effectiveness of the new right” will be taken into account when 

assessing what a very short extract is, interpretation of this measurement could lead to a raft of new 

litigation. 

Ironically, publishers often tacitly encourage the use of links from unlicensed news aggregators.  

The links function as a useful tool to direct internet traffic and can increase advertising revenue for the 

press publishers.  So it is possible that some publishers may still turn a blind eye to unlicensed users.  

It is also not clear how the new tier of rights would in practice generate significant levels of additional 

income in comparison with the existing collective schemes for licensing articles as copyright works 

in their own right, such as via the NLA and the CLA in the UK 

Conclusion 

20 As defined at Art. 2 and Art. 3(2) of the Information Society Directive 2001/29/EC. 
21 Art. 15(4). 
22 Art. 15(1). 
23 Art. 12(1). 
24 Art. 16. 
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Taken together, the new measures are set to have a wide-ranging impact on how copyright-protected 

content is produced and exploited within the EU.  This will in turn have a significant effect on how 

executives and legal practitioners negotiate and draft entertainment-related contracts, 

Still, there is some way to go before the full extent of the impact can be assessed.  First, it could make 

a big practical difference how the various member states implement the Directive, and lobbying will no 

doubt continue unabated on both sides of the debate.  Secondly, the UK looks set to remain a key 

European centre for the creative industries, and the potential effect of the ongoing Brexit uncertainties 

makes it hard to predict how far the Directive will apply in the UK – although it is reasonable to assume 

that, one way or the other, it will ultimately affect the UK creative industries more or less along the lines 

laid down by the Directive.  Thirdly, it will take some time before actual commercial practice settles 

down, and the status quo could yet prove surprisingly resilient. 

Ed Baden-Powell, Partner, and Rachael Heeley, Trainee Solicitor, Simkins LLP 


