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Privacy damages upheld for couple evicted on Can’t Pay? We’ll Take It Away  

The Court of Appeal has upheld an award of £20,000 in damages for misuse of private information to a 

couple whose eviction was included in an episode of Channel 5’s Can’t Pay? We’ll Take It Away.1  The 

ruling illustrates the appellate courts’ reluctance to interfere unless a first-instance decision goes beyond 

a reasonable view of the evidence presented. 

The trial judge’s decision was considered “long and meticulous”, and he had weighed up the full range 

of public-interest issues when deciding liability, as well as the relevant facts when deciding quantum.  

The Court of Appeal recognised that other judges might have reached a different conclusion on liability 

or awarded higher damages, but the trial judge was not wrong to find in favour of the claimants, nor 

was the measure of damages awarded to the claimants unreasonable. 

Background 

Can’t Pay? We’ll Take It Away is a television documentary series broadcast by Channel 5 (the defendant 

and cross-appellant) that concerned the work of High Court Enforcement Agents (HCEAs). 

The claimants (and appellants), Shakir Ali and Shahida Aslam, were evicted from the home that 

they had been renting, following successful proceedings against them in the County Court.  Their 

eviction was filmed for, and shown as part of, an episode of Can’t Pay? We’ll Take It Away, which was 

broadcast by Channel 5 and viewed 9.65 million times over a period of around 20 months.  It included 

footage that the claimants alleged (and Mr Justice Arnold found) intruded into their private life and was 

not justified by the public interest or by legitimate exercise by Channel 5 of its right of free expression. 

The claimants were each awarded damages of £10,000. 

The claimants appealed their damages awards, while the defendant cross-appealed the finding of 

liability.

Facts 

The claimants became tenants of a property in December 2012.  After they fell behind on their rent, 

their landlord started legal proceedings and ultimately obtained a writ of possession from the High Court 

on 1 April 2015.  This directed a named HCEA to enter the property and to obtain possession.  The 

named HCEA delegated the eviction to one of her colleagues, Mr Bohill, who had for some time been 

filmed in the course of his work for the Can’t Pay? We’ll Take It Away television series.  The purpose of 

the programme was to explore the growing problem of debt in the community by depicting the work of 

HCEAs.  The series was intended to present the points of views of debtors, creditors and the HCEAs 

themselves, to highlight the problems and consequences of debt, and to inform the public of the process 

by which court orders were enforced. 

On 2 April 2015, Mr Bohill and an assistant attended the property to enter the property and to obtain 

possession.  The claimants’ eviction was filmed and edited footage was first broadcast by Channel 5 in 

August 2015. 

High Court decision 

In the High Court,2 Arnold J concluded that the claimants had a reasonable expectation of privacy.  The 

programme was largely filmed in their home, showed them being evicted without prior warning, in a 

1 Shakir Ali and Shahida Aslam v Channel 5 Broadcasting Limited [2019] EWCA Civ 677. 

2 Shakir Ali and Shahida Aslam v Channel 5 Broadcast Limited [2018] EWHC 298.  See also Ent. L.R. 2018, 29(5), 147-150. 
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state of shock and distress and being taunted by their landlord’s son, and it was foreseeable that the 

broadcasting of the programme would have an adverse effect on their children.  

Arnold J accepted that the claimants and their children had, by the time of broadcast, already suffered 

damage to their privacy as a result of postings by their former landlord and his son on social media, but 

did not consider that this meant that the broadcasting of the programme either could not or did not inflict 

further damage, given the substantial scale and duration of Channel 5’s publication.  

Mr Ali had objected to the filming and, although he consented to be interviewed, in Arnold J’s view this 

did not amount to true consent, because it was effectively an “agreement to participate under protest”. 

Mr Ali subsequently withdrew any consent in a telephone call to Channel 5 before first broadcast of the 

programme.  Mrs Aslam had objected to being filmed and never consented to being interviewed. 

Having concluded that the claimants’ privacy rights were engaged, Arnold J went on to balance them 

against Channel 5’s right to freedom of expression.  He accepted that the programme contributed to a 

debate of general interest, but considered that the inclusion of the claimants’ private information went 

beyond what was justified. The programme focussed not on matters of public interest, but on the drama 

of the conflict between the claimants and their landlord’s son, a conflict which was encouraged by Mr 

Bohill to make (in Mr Bohill’s words) “good television”.  

So the judge found for the claimants, awarding £10,000 damages to each of them for misuse of their 

private information. 

Appeal 

Liability 

Channel 5’s appeal was based on the proposition that Arnold J had interfered with Channel 5’s 

legitimate exercise of editorial discretion in balancing the claimants’ privacy rights and Channel 5’s right 

to freedom of expression, taking too narrow a view of what was in the public interest, effectively 

confining it to the High Court possession process.  Further, that Arnold J had then wrongly concluded 

in an over-particular way that the publication of each specific piece of information in which the claimants 

had a legitimate expectation of privacy had to be justified as a matter of general public interest. 

Damages 

The claimants’ appeal on damages was advanced on the bases that: 

(a) the awards were “not capable of bearing a reasonable relationship with: (a) the scale and nature 

of publication; and (b) the distress caused to each of the claimants by those publications”; 

(b) Arnold J had been wrong, when setting the awards of damages for publications by Channel 5, 

to take into account the social media publications by their former landlord and/or his son; and 

(c) the judge had wrongly failed to take into account the impact of the programme on their children. 

Court of Appeal decision 

Liability 

The Court of Appeal noted that editorial discretion could not render lawful an interference with privacy 

that could not logically or rationally be justified by reference to the public interest served by publication.  
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The court should, however, be slow to interfere where there was a rational view by which public interest 

could justify publication, giving full weight to editorial knowledge and discretion. 

The court considered it clear that the issues underlying the programme, which extended well beyond 

the specifics of the High Court possession process (and included “the whole human story of debt, 

of benefits which are insufficient to meet rent, of eviction and the consequences on families”), were of 

real public interest.  Nonetheless, concluding that Channel 5’s cross-appeal on liability should fail, 

the Court of Appeal held that: 

(a) Arnold J had been fully aware of the legal principles set out in the case law and had made 

detailed reference to those in his judgment.  In particular, he had been “manifestly aware of, 

and paid due regard to, the crucial principle that, where there is a rational view by which 

the public interest can justify publication, a court must give full weight to editorial knowledge 

and discretion and be slow to interfere”. 

(b) Arnold J had unquestionably emphasised one aspect of the public interest, namely the process 

of eviction (in particular, the transfer of the claim for possession from the County Court to the 

High Court, so that the writ of possession was executed rapidly and the claimants effectively 

had no notice of the HCEAs’ arrival).  But the Court of Appeal was satisfied that he had been 

fully aware of, and attached weight to, the range of issues of public interest raised in the 

programme and in the series as a whole, as those had been summarised in his analysis of the 

submissions advanced on behalf of Channel 5.  

(c) Bearing in mind that an appeal court should not intervene unless a trial judge had gone beyond 

what the appellate court considered to be a reasonable view of the evidence presented, and 

while the Court of Appeal recognised that other judges might have reached a different 

conclusion, it could not be said that Arnold J was wrong to find in favour of the claimants. 

Damages 

Rejecting the claimants’ appeal on damages, the Court of Appeal found that, in arriving at an 

appropriate damages award to reflect the distress caused to the claimants by the breach of their privacy 

arising from the programme, Arnold J had plainly been entitled to take into account that a number of 

people within the claimants’ community or network had already been aware of the broad events from 

the landlord’s son's social media postings.  Further, contrary to the proposition advanced by the 

claimants in their appeal, the Court of Appeal could see “no basis on which it can properly be said that 

the judge failed properly to consider the impact on the claimants’ children”.  Finally, it had been 

appropriate for Arnold J to have made an award of damages in the round.  Although the subjective 

distress suffered by Mrs Aslam had been greater than that suffered by Mr Ali, the impact of the content 

of the programme bore on him more directly.  While accepting that other judges “might well have 

reached a higher figure in an overall assessment of damages”, the Court of Appeal noted that, in this 

area too, an appellate court should be slow to interfere where the measure of damages was necessarily 

general and could not be calculated mathematically.   

Comment 

Overall, given the appellate courts’ reluctance to interfere unless a first-instance decision goes beyond 

what can be said to be a reasonable view of the evidence presented, the Court of Appeal’s decision, 

both on liability and on damages, is unsurprising.  As noted in the Court of Appeal’s judgment, Arnold 

J’s judgment at first instance was “long and meticulous”, and it made it clear that he had considered the 

full range of public-interest issues when deciding liability and the relevant facts when deciding quantum. 
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The £10,000 damages awarded to each of the claimants in this case do seem low, bearing in mind 

Arnold J’s finding at first instance that the claimants’ private information was “fairly sensitive”, 

the undisputed fact that the programme was viewed nearly 10 million times and the claimants’ evidence 

that this had caused them significant distress.  Perhaps with a nod to Mann J’s judgment in Gulati v 

MGN Ltd3, which is the current “high water mark” for damages in privacy cases, the Court of Appeal 

noted that other judges hearing this case “might well have reached a higher figure”, but ultimately 

considered that the damages awarded to the claimants by Arnold J were not outside the realms of what 

was reasonable.   

Finally, it is worth noting that the Court of Appeal went out of their way to note that Arnold J’s “perhaps 

strongest point of criticism” was the fact that there was no clear explanation in the programme of the 

difference made by transferring the possession proceedings from the County Court to the High Court, 

so that the writ of possession was executed extremely rapidly and the claimants effectively had no 

notice of the arrival of the HCEAs.  For the Court of Appeal, the logical corollary of this was that those 

specific points should have been incorporated in each season of the series of Can’t Pay? We’ll Take It 

Away.

Extrapolating from this, if a programme-maker is reliant on public interest to justify what could otherwise 

be a misuse of private information, the public interest should be made clear in the programme and, 

in editorial terms, linked sufficiently to the disclosure of the information. 

Eleanor Steyn, Partner, Simkins LLP

3 [2015] EWHC 1482 (Ch). 


