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Welcome to the Summer 2018 Employment briefing.  In this edition we look at: 

 

 HARASSMENT IN THE WORKPLACE: ARE THE TABLES TURNING? 

 SHARED PARENTAL LEAVE: EQUAL TO MATERNITY LEAVE? 

 PART-TIME WORKERS – PUBLIC AND BANK HOLIDAYS 

 

If you would like to discuss any of the points raised, please get in touch with a member of the 

Employment department: 

 

Susan Thompson 

DD: +44 20 7874 5637 

E:  susan.thompson@simkins.com  

 

Victoria Willson 

DD:  +44 20 7874 5716 

E:  victoria.willson@simkins.com 

 

Neil Gill 

DD:  +44 20 7874 5616 

E:  neil.gill@simkins.com 

__________________________ 

 

HARASSMENT IN THE WORKPLACE: ARE THE TABLES 

TURNING?  
 

In the wake of high profile stories of harassment in the workplace and the #metoo movement, we look 

at the recent Equalities and Human Rights Commission (EHRC) report “Turning the Tables: Ending 

Sexual Harassment at Work” (the Report).    

Allegations of sexual harassment can cause significant reputational damage for employers and also 

expose them to potentially expensive litigation and uncapped damages in a successful claim.  

Following the abolition of employment tribunal fees and in the current climate, it is foreseeable that 

there will be an increase in sexual harassment claims.  We therefore set out below the key findings of 

the Report which was published with a view to providing guidance to employers on potential areas for 

improvement when tackling workplace harassment. 

Purpose and overall findings of the Report     

The purpose of the Report was to discover how sexual harassment is dealt with by employers, to 

draw on the insights of individuals who have experienced sexual harassment at work, and to make 

recommendations for transforming workplace cultures, promoting transparency and strengthening 

legal protections.    
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An overriding message throughout the Report was that employers are not adequately protecting their 

employees from sexual harassment. Rebecca Hilsenrath, Chief Executive of the EHRC, states, 

“Corrosive cultures have silenced individuals and sexual harassment has been normalised… We 

need urgent action to turn the tables in British workplaces; shifting from the current culture of people 

risking their jobs and health in order to report harassment, to placing the onus on employers to 

prevent and resolve it.” 

The Report found that three quarters of people who responded had been sexually harassed in the 

workplace.  Of those, almost all were women and a more senior colleague was a perpetrator in most 

cases.    

Evidence gathered suggested that there was a general reluctance amongst staff to report sexual 

harassment. Approximately half of respondents chose not to report the harassment to anyone in the 

workplace and the main reasons were 1) the view that the employer would not take the issue 

seriously; 2) a belief that the perpetrator would be protected if they were a manager or senior member 

of staff; 3) a fear of victimisation; and 4) a lack of appropriate reporting procedures.  

In roughly half of the cases where the incident was reported, respondents said that their employers 

took no action and in many cases, respondents said that their employer's response was a negative 

one.  

Key recommendations 

The key recommendations of the Report were: 

 A mandatory duty on employers to take reasonable steps to protect workers from harassment 

and victimisation in the workplace, potentially by introducing a statutory code of practice on 

sexual harassment and harassment at work. 

 The statutory code of practice to include guidance on:  

o circumstances in which confidentiality clauses preventing disclosure of past acts of 

harassment will be void; and 

o best practice in relation to the use of confidentiality clauses in settlement agreements. 

 Employment tribunals to have the power to apply an uplift of up to 25% to compensation in 

harassment claims, for a breach of any mandatory element of the new statutory code.  

 An ability to take enforcement action against employers for failure to take preventative steps, 

which would help bring about a cultural shift. 

 The Government to develop an online tool to facilitate a more effective way of reporting 

sexual harassment at work. 

 The Government to collect data from across England, Scotland and Wales every three years, 

to then be categorised by protected characteristics and include the publication of measures 

taken to tackle the problem since previous reports. 

 Employers to publish their sexual harassment policy in an easily accessible part of their 

external website.  

 The Government to introduce legislation making any contractual clause which prevents 

disclosure of future acts of discrimination, harassment or victimisation void.  



  

   

 Confidentiality clauses to only be used at the employee's request, and a statement to be 

annexed to the settlement agreement explaining why confidentiality clauses have been 

included and what is the effect of them. 

 The limitation period for harassment claims in an employment tribunal to be extended to six 

months rather than three. 

 If a claim is brought out of time, the burden of proof to be reversed so it is on the employer to 

state why the deadline should not be extended.  

 Interim relief provisions for harassment and victimisation claims to provide employees (if 

successful in making such an application) with financial assistance prior to the outcome of the 

final tribunal hearing.  

 Allow employment tribunals to make recommendations about the wider workforce, rather than 

solely about the employer's treatment of the individual claimant.  

The Government responded to the Report by condemning all forms of workplace harassment and 

promising to keep matters under review, at the same time as stating "we believe existing laws provide 

protection for both men and women in the working environment".   

Conclusion 

It is questionable as to how many legal changes will result from the Report (if any) but employers 

should not wait for such changes before taking steps to improve their practices in relation to 

workplace harassment.  Some of the Report’s recommendations are helpful to employers in that 

respect and with the apparent shift in culture gaining momentum, employers should be careful not to 

be left behind.    

_________________________________ 

 

Shared Parental Leave: Equal to maternity leave? 
 

In April this year, the Employment Appeal Tribunal (EAT) considered, for the first time, whether an 

employer’s failure to pay a male employee enhanced shared parental pay amounted to direct or 

indirect sex discrimination in the cases of Capita Customer Management Limited v Ali & Another (UK 

EAT/0161/17) and Hextal v Chief Constable of Leicestershire Police (UK EAT/0139/17). 

 

Background 

 

The Shared Parental Leave (SPL) regime was introduced in April 2015.  The intention behind the 

legislation was to provide the non-maternal parent or carer (usually but not always the father) with the 

right, subject to statutory conditions, to take leave from work to share in a baby’s primary care.  SPL is 

available for up to 50 weeks and Shared Parental Pay (SPP) for up to 37 weeks. 

 

The rates of SPP and Statutory Maternity Pay (SMP) are the same (currently £145.18 per week).  

However, there is no statutory requirement for employers who provide enhanced maternity packages 

to match those benefits for anyone taking SPL.  At the time, the Government’s position was clear, 

there was no need for employers to do so.  However, in the Capita and Hextal cases, male employees 

argued that it was discriminatory for an employer who offered enhanced maternity pay not to do the 

same in respect of SPP. 

 

The two cases are the first at appeal level that deal with this issue. 



  

   

 

EAT decisions 

 

In the Capita case, the question for the EAT to consider was whether it amounted to direct 

discrimination against men for an employer to pay full pay to women on maternity leave but only SPP.  

At first instance the Employment Tribunal ruled that it was, ruling that the Claimant, Mr Ali, could 

compare himself with a hypothetical female employee taking leave to care for her child after the two-

week compulsory maternity leave period.  The Tribunal considered it irrelevant that Mr Ali had not 

given birth, since he was not comparing himself with a woman who had given birth but with a woman 

taking leave to care for her child after the end of the compulsory maternity leave.  The employer, 

Capita, appealed to the EAT.   

 

The EAT upheld the appeal and in reaching its decision, it emphasised the fact that domestic and 

European legislation draws a clear distinction between the rights given to pregnant workers and those 

who have given birth or are breastfeeding (who are women by reason of biology) and the rights given 

to the parents of either sex to take leave to care for their child. 

 

As such, the EAT held that maternity leave is provided as a health and safety measure, whereas 

parental leave is given to facilitate the care of the child.  The EAT said that whilst a woman on 

maternity leave will no doubt take care of her baby, that is not the express or primary purpose of such 

leave.  Maternity leave and pay is for the health and wellbeing of the mother.  It therefore followed that 

the correct comparator could not be a woman on maternity leave; the correct comparator was a 

woman on SPL who would have been given SPL on the same terms as Mr Ali received.  The 

inevitable conclusion therefore was that Mr Ali was not discriminated against on the grounds of his 

sex. 

 

The EAT went on to say that, even if the Tribunal’s proposed comparator had been correct, the 

Tribunal should have found that the comparator’s more favourable treatment should have fallen to be 

disregarded under the provision of The Equality Act, which provides that there is no direct 

discrimination when it comes to special treatment afforded to a woman in connection with pregnancy 

or childbirth. 

 

What was interesting, however, and may be open to argument in future, is that the EAT observed that 

after the 26 weeks of ordinary maternity leave, the purpose of maternity leave may change to one of 

caring for the child as opposed to the biological recovery from childbirth and the special bonding 

period between mother and child.  At that point, the EAT mused, it may be possible to draw a valid 

comparison between a father on SPL and a mother on maternity leave.  Although the remark was 

made on a non-binding basis, clearly it may well be that such a case on similar facts will be brought in 

the future.  Take-up of SPL is as low as 2% and whilst poor take-up will be for numerous reasons, one 

reason may well be the disparity between contractual maternity leave pay provisions and those for 

SPL.  As the recent Women & Equalities Committee Report states, there is growing evidence that 

fathers, especially amongst the younger generation, do want to spend more time caring for their 

children, thus such a challenge may be forthcoming sooner rather than later. 

 

Hextal 

 

Finally, the Hextal case looked at the issue of whether the failure to pay a male employee enhanced 

SPL was indirectly discriminatory.  The direct discrimination claim was not pursued in this case, but in 

the first instance, the Tribunal had ruled that women on maternity leave were not valid comparators 

for men on SPL as the correct comparator was a woman on SPL.  It used this finding to reject both 

the direct and indirect discrimination claim.  The EAT ruled this was incorrect and further the Tribunal 

had erred by failing to identify clearly the particular disadvantage “to which men were put”. 

 



  

   

The case was remitted to the Tribunal for a fresh hearing and unfortunately the EAT’s judgment did 

not give any insights into whether the claim was likely to succeed. 

 

Conclusion 

 

Employers who do offer enhanced SMP will welcome the EAT’s judgment in the Capita case as there 

was a genuine concern that, had the decision gone the other way, many employers may have 

considered withdrawing enhanced SMP rather than bearing the cost of offering SPL at enhanced 

rates too. 

 

_________________________________ 

 

 

Part-time Workers – Public and Bank Holidays 

Following the recent bank holidays in May and the upcoming late summer bank holiday, it seems an 

opportune time to consider the sometimes contentious issue of part-time workers and public and bank 

holidays. 

What is the general legal position? 

There is no right to have time off on public and bank holidays.  This is despite the statutory annual 

leave entitlement of 5.6 weeks being introduced in 2009 to address that there was previously no 

entitlement to public holidays under the Working Time Regulations 1998 (“WTR”).  At the time, many 

employers were counting the 8 public holidays (in England and Wales) as part of the then four week 

annual entitlement.   

However, many workers are entitled to paid leave and/or overtime in respect of public and bank 

holidays under an express contractual right in their contract of employment or in an employee 

handbook.  Alternatively, there may be an entitlement through customary arrangements, which may 

form an implied contractual right.   

… and in relation to part-time staff? 

All workers qualify for annual leave under the WTR so they are entitled to 5.6 weeks annual leave in 

same way as any other worker.  So a week’s leave for a full-time worker would be five days and for a 

part-time worker who, say, works three days a week this would be three days.   

The Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 ((“PTW 

Regulations”) state that part-time staff should not be treated less favourably than comparable full-time 

staff.  So, if full-time members of staff are allowed paid leave on bank holidays it is unlawful to treat 

part-time members of staff less favourably unless there is an objective justification to do so.   

The PTW Regulations refers to the concept of the ‘pro rata principle’ which means that any 

entitlement in relation to annual leave in respect of part-time workers should be on a pro-rata basis to 

comparable full-time workers. 

The position of part-time workers in relation to public holidays can be tricky.  As mentioned above, 

there is no statutory right to public paid holidays (or time off in lieu) although many employers grant 

this in addition to a basic entitlement of say four or five weeks’ leave.  However, some employers only 

give this benefit, if the public or bank holiday in question falls on a day in which the worker would 

otherwise normally be at work.  Given that many public and bank holidays fall on a Monday, staff who 

do not normally work on that day could therefore be at a disadvantage.   



  

   

Therefore, any employers who only give part-time workers paid time off for public and bank holidays 

that fall on days when they would normally work are likely to be in breach of the PTW Regulations 

because some part-time workers (generally those who do not normally work on Mondays, or those 

whose working days are variable) will be treated less favourably than comparable full-time workers. 

So what should you do? 

The simplest way to achieve equality in such situations is to give all part-time workers a pro-rata 

entitlement to public holidays, regardless of which days they work.  The approach was formerly 

recommended by the government but current government guidance does not address this point 

specifically. 

 

In order to calculate a pro-rata holiday entitlement, the following formula may be used: 

 (number of days worked per week)   x  8 (the number of public and bank holidays per year)

  5 

This is based on the assumption that full-time staff work five days a week and the number should not 

be ‘rounded down’. 

Staff would then be expected to use their pro-rata entitlement on public and bank holidays that fall on 

their working days.   

Where staff have to take a public or bank holiday (as it falls on one of their working days) and their 

pro-rata entitlement is not enough to cover this, they can either (i) take the day from their annual leave 

entitlement or (ii) agree with their manager to work the hours at an alternative date/time or (iii) take the 

day as unpaid leave.  Where a member of staff is unable to take all their public and bank holiday 

entitlement on the actual public and bank holidays (as they may not be enough days that fall on their 

working days) they can then add the balance to their annual leave entitlement.   

How would you implement such a scheme? 

The affected staff could be advised of their public and bank holiday entitlements through a letter or 

email.   

However, before implementing any new scheme we would recommend that employers current terms 

and conditions of employment (usually found in their contracts of employment and/or employee 

handbook) are reviewed to assess whether amendment is required.   

As with any contractual changes, affected staff should be consulted before the change is 

implemented, as any change could constitute a variation of contract and unless the employees accept 

may constitute a breach of contract. 

___________________________________ 

 

If there is anything in this newsletter that raises any queries or you would like to discuss further then 

do contact a member of the team. 

 

 

 

This briefing is for general guidance only.  Legal advice should be sought before taking action in 

relation to specific matters. 


