
LEGAL ADVICE – PRIVILEGED AND CONFIDENTIAL

PURPOSE OF ADVICE

I have been asked by the Gospel Workers Advocacy Group (GWAG) to provide
written legal advice to them on the issue of whether Assistant Ministers are properly
characterised as employees for the purposes of the Fair Work Act 2009 (FWA).

I understand that this is an important issue to GWAG as if Assistant Ministers are
classified as employees, they would be able to access both the unfair dismissal and
anti-bulling provisions of the FWA in situations where they were unfairly dismissed
and/or bullied by their employers, in most instances a Senior Minister.

The advice also outlines other potential causes of action which Assistant Ministers
may have access to in situations where they believe that they have been unfairly
dismissed from their employment.

ARE ASSISTANT MINISTERS EMPLOYEES?

Background
The issue of whether Assistant Ministers are properly classified as employees was
considered by the Standing Committee of the 2018 Session of Synod of the Anglican
Church Diocese of Sydney. In their report, the Standing Committee made the
following observations about this issue:

10. Changes to the various Acts have affected the employment terms and
conditions for Lay Ministers and other church workers. Assistant Ministers
(clergy), who are exempt from the Fair Work Act 2009 by virtue of the fact that
they are office holders, have had few changes.

17. In undertaking its work, the Committee has operated on the basis of the
traditional understanding that Assistant Ministers are officeholders under the
law, and not employees. Notwithstanding this, some Assistant Ministers may
also have contractual entitlements.

In other words, the official position of the Anglican Church Diocese of Sydney
appears to be that Assistant Ministers are not employees for the purposes of the
FWA.

In my opinion, the Standing Committee’s view is incorrect.
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Legal advice
In forming my views about this issue, I have gained significant insights from various
articles by Associate Professor Neil Foster, Newcastle Law School, University of
Newcastle, particularly his article entitled “Employment Status of Clergy”.1

In Foster’s article he helpfully identifies the for main categories which have proposed
to best describe the legal status of clergy:

(1) not governed by legal principles at all, as purely “spiritual”;

(2) governed by law but as a public law “office” rather than as a contract;

(3) established as a contract but under the category of “independent
contractor”; or

(4) set up as an employment contract.

As is apparent, the Standing Committee agrees with category (2) above – namely
that Assistant Ministers are officeholders and as such not employees for the
purposes of the FWA.

In his article, Foster discusses each of the above four categories and reaches the
following conclusions.

An important qualification which must be noted in relation to Foster’s argument is
that he is focusing on the legal status of Senior Ministers or Rectors and not on the
legal status of Assistant Ministers.

(1) Not governed by legal principles at all, as purely “spiritual”

Fosters dispenses with the first category quite briefly as follows:

So, in sum, the argument that clergy enjoy only a “spiritual” and not a legal
basis of engagement may be supported in some cases; though it seems a bit
hard to believe that an Australian court today would, in light of the comments
in Ermogenous, rule the same way except in a very unusual situation.

The reference to Ermogenous is to the leading Australian High Court case
Ermogenous v Greek Orthodox Community of SA Inc [2002] HCA 82 which deals with
the legal employment status of clergy.

1 https://lawandreligionaustralia.blog/2015/05/03/employment-status-of-clergy
2 http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/2002/8.html
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(2) Governed by law but as a public law “office” rather than as a contract

In relation to this category, Foster looks at the relevant history from the UK of the
beneficed clergyman and concludes that:

In general it seems unlikely that cases in Australia would be decided on this
“public law” basis, as neither the Anglican Church nor any other church is
“established” in the sense that the Church of England is.

In other words, the basis for the argument that clergy are officeholders and as such
are subject to ecclesiastical rather than secular laws are derived from particular
historical developments in relation to beneficed clergymen in the UK.

Another important observation concerning the public law office argument is that
even if an Anglican Minister were to be classified as holding an office in Australia,
that would not exclude the possibility that they also legally an employee.

As stated by Foster:

Twenty-first century cases have shown that ministers of religion can be
employees: it all depends on the facts. This means that the traditional placing
of ministers of religion on a list in employment law textbooks of those offices
that are not usually regarded as “employees” is now questionable. Ministers of
religion are now in the same position as anyone else who wants to prove
employment status: they need to point to a contract of employment and… it
has been clear that the simple facts that they are “employed by God” or hold
an ecclesiastical office would not on their own mean that they would not be
found to be employees.

Therefore, the view expressed by the Standing Committee that Assistant Ministers
are not employees simply by virtue of their status as office holders is questionable.

Rather the entire nature of the Assistant Minister’s role will have to be considered,
(including any indicia of employment such as the existence of a contract and the
payment of employee related costs such as PAYG, Workers Compensation and
Superannuation contributions) before a conclusion could be reached as to whether
the Assistant Minister was properly classified as an employee.

(3) Established as a contract but under the category of “independent contractor”

The key issue in relation to this category is whether the Senior Minister or Assistant
Minister are controlled in their day to day activities by any third party. If they are
not subject to control in their day to day activities, they would be properly classified
as an independent contractor rather than an employee and as such outside the
jurisdiction of the FWA. As stated by Foster:
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The fundamental “indicia” of employment still start with consideration of the
notion of “control”.

Foster then goes on to apply the control test as set out in the High Court case of
Stevens v Brodribb (1986) 160 CLR 16.3

However, the key issue to remember here is that Foster is applying the control test
to the position of a Senior Minister or Rector and not to the position of an Assistant
Minister. This leads Foster to conclude as follows:

It may seem unlikely that a congregation that a minister was meant to be
leading could be said to exercise “control”. Even denominational officers in
general do not exercise a great deal of supervision over their ministers. So it
seems to me unlikely that most ministers of religion would be regarded as
employees.

While I agree with Foster’s conclusion that most Anglican Ministers and Rectors are
not subject to the control of their congregation or even denominational officers, the
same conclusion does not apply to Assistant Ministers.

It is clear that Assistant Ministers are subject to the control of their Senior Minister
or Rector in relation to every aspect of their day to day employment. The Senior
Minister decides the entire range of activities which are to be undertaken by the
Assistant Minister in their various ministries.

A good analogy to the situation which applies in a typical Anglican Church would be
the situation of a tradesperson who comes to your home with an apprentice to
undertake say, plumbing or electrical work. In most cases the plumber or electrician
will be a sole trader with the legal status of an independent contractor. However,
the apprentice who attends the job with the tradesperson will have the legal status
of an employee of the tradesperson.

(4) Set up as an employment contract.

While it is strictly unnecessary for the purposes of this advice to consider the final
category, for completeness I will make some brief comments.

The focus of Foster’s analysis is the Victorian County Court case of McDermid v
Anglican Trusts Corporation for the Diocese of Gippsland & McIntyre [2012] VCC
14064 In this case, County Court Judge O’Neill concluded that a priest working in the
Anglican Diocese of Gippsland was an employee and as such could sue either his
Bishop or the Church Property Trust for statutory compensation for psychological
harm he claimed to have suffered due to bullying.

3 http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1986/1.html
4 http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCC/2012/1406.html
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After carefully reviewing this case, Foster concludes that it was most likely
incorrectly decided.

Therefore, it would be problematic to rely on this case for the purposes of seeking to
establish that Senior Ministers are properly classified as employees. However, this
case has no relevance to the question of whether an Assistant Minister would be
properly classified as an employee.

Conclusions
Based on the above analysis, my view is that that Assistant Ministers are likely to be
employees for the purposes of the FWA. In my opinion, the view expressed by the
Standing Committee that Assistant Ministers are not employees due to their status
as office holders is incorrect.

Furthermore, Assistant Ministers would not be properly classified as independent
contractors due to the control that Senior Ministers and Rectors exercise over the
day to day activities of Assistant Ministers.

The consequence of my advice is that Assistant Ministers are able to access both the
unfair dismissal and anti-bullying jurisdiction of the FWA.

CAUSES OF ACTION

Unfair dismissal
Under the FWA an employee can only be dismissed from their position for a valid
reason or after a period of performance management.

An employer can only summarily dismiss an employee without undertaking
performance management for serious misconduct. Regulation 1.07 of the Fair Work
Regulation 2009 (Cth) defines serious misconduct as including:

 wilful or deliberate behaviour by an employee that is inconsistent with the
continuation of the contract of employment

 conduct that causes serious and imminent risk to the health or safety of a
person, or the reputation, viability or profitability of the employer’s business

 the employee, in the course of employment, commits theft, fraud, assault

 the employee being intoxicated at work

 the employee refusing to carry out a lawful and reasonable instruction that is
consistent with the employee’s contract of employment.

Employees can also be terminated due to poor work performance. However, prior to
any steps being taken to dismiss an employee on this ground, an employer is
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required to clearly document the area or underperformance and provide the
employee with a reasonable opportunity to improve their performance.

I understand that many Assistant Ministers have had their employment terminated
either for no stated reason or due to a claimed breakdown of relationship with the
Senior Minister. Neither of these reasons for terminating an employee’s
employment are legitimate grounds for termination under the relevant employment
legislation.

Unfair dismissal is defined as the dismissal of employee from their job in a harsh,
unjust or unreasonable manner.

Accordingly, to the extent than an Assistant Minister has been given no reason/s or
an invalid reason for the termination of their employment, they would most likely
have grounds to making an unfair dismissal claim.

An important consideration in relation to unfair dismissals is the time frame for
lodging a claim. A person alleging an unfair dismissal must apply to the Fair Work
Commission (Commission) within 21 days of the dismissal taking effect. The 21-day
period starts the day after the dismissal.

The Commission takes a very strict approach to the 21-day time limit. There are
limited grounds for the Commission to accept an unfair dismissal application which is
outside this 21-day period. Valid reasons for an extension of time would include that
the employee had been in hospital or had obtained incorrect legal advice about the
applicable time limits.

Bullying
A worker is bullied at work if:

 a person or group of people repeatedly act unreasonably towards them or a
group or workers; and

 the behaviour creates a risk to health and safety.

Unreasonable behaviour includes victimising, humiliating, intimidating, or
threatening a person. Examples may include:

 behaving aggressively

 teasing or practical jokes

 pressuring someone to behave inappropriately

 excluding someone from work-related events or

 unreasonable work demands.
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A person who believes that they have been bullied in their workplace can make an
application to the Commission.

The Commission’s anti-bullying jurisdiction is aimed at preventing the worker from
continuing to be bullied at work. In other words, the Commission has jurisdiction to
protect employees from being bullied at the current workplace, but does not provide
any redress for a worker who has been bullied in a workplace but has subsequently
been dismissed or resigned.

Even in circumstances where the person is currently employed, the Commission
cannot award financial compensation to a victim of workplace bullying.

It is also possible for workers who have been subjected to workplace bullying to take
legal action against their employer for negligence. In order to pursue such a claim,
the person must be able to show that the bullying which they were subjected to was
caused by their employer and also caused them ongoing physical or mental harm.

The first step in this process is for the person to advise their employer of their claim.
The employer then has a legal obligation to advise their insurer.

If the claim is refused, the worker can approach the Workers Compensation
Independent Review Office or WIRO. WIRO is an NSW independent statutory office
which is responsible for:

1. finding solutions for complaints about insurers from injured workers and
employers

2. managing the provision of legal assistance for injured workers; and

3. conducting the procedural reviews of insurers' work capacity decisions.

In addition to recovering compensation through the WIRO scheme an injured worker
can also take legal action against an employer in NSW under section 9 of the
Workers Compensation Act 1987 (NSW) (WCA).

Section 9 of the WCA provides:

9 Liability of employers for injuries received by workers—general

(1) A worker who has received an injury (and, in the case of the death of the
worker, his or her dependants) shall receive compensation from the
worker’s employer in accordance with this Act.

Time limits also apply to the making of a worker’s compensation claim. Workers
compensation claims should be made within six months of accident or injury.
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It is also possible to extend the time for making a worker’s compensation claim for
up to three years if there is a reasonable explanation for the delay. An example of a
reasonable explanation would be that the worker was not aware of their injury
because they did not receive a diagnosis of their injury until after the six-month
period had expired.

Criminal liability for bullying
Individuals can also be criminally liable under the NSW Work Health and Safety Act
2011 for engaging in workplace bullying.

The most notable case is WorkCover Authority ats Coleman [2004] NSWIRComm
317.5 This case involved a small timber joinery and shop fitting business which was
found to have engaged in workplace bullying of a 16-year-old labourer under the
previous legislation – ie the NSW Occupational Health and Safety Act (OHSA) 2000.
The employee was found to have been subjected to an initiation ceremony at the
workplace which saw him being:

 wrapped in cling wrap from neck to toe, placed on a trolley and pushed from
side to side and spun around; and

 having dust and glue shoved in his mouth whilst being simultaneously sprayed
with water from a fire hydrant.

The Chief Magistrate of the Industrial Magistrate’s Court found that the bullying
allegations had been proven against the company and numerous individuals.
WorkCover prosecuted every individual involved in this practice, including lower
level employees with no managerial responsibilities.

The Court found the four directors of the business liable because they knew of the
initiation ceremony and had turned a blind eye to the practice.

As a result, the company was convicted and fined $24,000 and each of the directors
was convicted and fined $1000 each.

While the bullying conduct described in the above case was extreme, there is no
legal reason why lesser types of bullying conduct could not also be prosecuted under
the NSW Work Health and Safety Act 2011.

Section 19 of the Act imposes a primary duty of care on all NSW based employers to
ensure the health and safety of all workers:

19 Primary duty of care

(1) A person conducting a business or undertaking must ensure, so far as is
reasonably practicable, the health and safety of:

5 http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCIMC/2004/42.html
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(a) workers engaged, or caused to be engaged by the person, and

(b) workers whose activities in carrying out work are influenced or directed
by the person,

while the workers are at work in the business or undertaking.

Therefore, it would be open to Assistant Ministers who could demonstrate a long-
term pattern of bullying behavior by a Senior Minister towards their employees at a
particular workplace to make a formal complaint to WorkCover on the basis that the
Senior Minister had breached their primary duty of care towards the employee/s.

I also believe that members of the relevant Parish Council and Wardens may be
vicariously liable for the Senior Minister’s conduct towards their employees if they
failed to take adequate steps to prevent the conduct. Members of the Parish Council
and Wardens would be seen to have the same governance obligations as directors of
a company and as such would be liable for failing to take appropriate action to
prevent bullying workplace conduct, including turning a blind eye to such conduct.

Most notably members of the Parish Council and Wardens may be prosecuted
criminally by WorkCover if it could be proved that they knew of bullying conduct in
the workplace and failed to take action to prevent such conduct continuing.

Given that many Parish Council members are members of professional associations,
such as lawyers and accountants with good fame and character requirements, it is
clear that a criminal conviction for bullying would be of significant concern. Indeed,
such a conviction has the potential to impact on the ability of a Parish Council
member and Warden to continue working in their chosen profession.

Conclusion
As is apparent from the above, there may be a range of legal options available to
Assistant Ministers who have been unfairly dismissed and/or bullied in their
workplaces. However, whether any particular legal option would be worth pursuing
by a member would depend on their specific circumstances.

Michael Terceiro
Director
Terceiro Legal Consulting

24 April 2019


