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Although 401(k)s have been around since 1978, most employers have 
experienced limited options for helping employees retire - usually, they’ve 
felt they had to go it alone and hope for the best. Recently, legislators have 
introduced new classes of retirement plans, all with the aim of helping small 
businesses offer 401(k)-style benefits. 

Ushered in, in large part, by the 2019 SECURE Act, the intention of these 
new plan types is to make it easier for small employers to achieve some of 
the administrative efficiency and economies of scale enjoyed by large plans: 
As retirement plan assets grow, they tend to secure lower management and 
recordkeeping fees. For example, a plan with assets of between $100 million 
and $250 million can expect to pay about half, as a percentage of assets, of 
what a small plan with less than $10 million in assets pays. However, some 
recent regulatory proposals risk undermining these savings by introducing 
costly annual audits.

Here’s a short breakdown of how these plan types can help employers find a 
balance of fees, audit costs, fiduciary risks, and more.

        Single Employer Plan (SEP)¹

Overview
True to their name, SEPs are sponsored by just one employer. Often working 
with a financial advisor and outside service providers, a company that decides 
to establish a single company plan will have to pick a fund lineup, design their 
plan features, sign a plan document, and go through all the steps to set up a 
retirement plan. Much like managing employees’ health insurance benefits, it 
can become time consuming. Additionally, it carries its own set of risks, such 
as being a fiduciary, which is required to act solely in the best interests of the 
employee participants.

Of course, not all SEPs are created equal, and one of the clearest delineators 
is employer size. Consider a Fortune 500 company: their retirement plan may 
include a whole host of custom target date funds, stock option programs, 
profit sharing initiatives, self-directed brokerage accounts, and other built-in 
features designed to serve the needs of a massive and diverse workforce. 

1 This summary does not include SIMPLE IRAs and SEP IRAs, which are both IRA-based plans that are 
common among small employers, but have different attributes.
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Conversely, small businesses’ retirement plans can be remarkable in how 
uniform they are. Standardized SEPs, often referred to in the industry as 
“cookie-cutter” plans, are simplified plans that will usually offer a limited range 
of standard plan design options to keep costs down. The investment menu, 
which is often identical for small employers, typically consists of off-the-shelf 
target date funds as a default, supplemented by a money market fund and a 
few index funds. Groups of Plans, which we describe later in the article, are 
intended to be a way of further lowering the costs of standardized plans.

For plans large and small, though, employers outsource much of the day-to-
day administrative responsibilities to recordkeepers, third-party administrators, 
custodians, and investment fiduciaries, though the exact breakdown can 
vary. Any costs not offset by participant fees, however, are the employer’s 
responsibility. 

Fiduciary status
While employers with SEPs can, and do, outsource some of their fiduciary duties, they 
are still responsible for carrying out due diligence to ensure their agents act in the best 
interest of the plan.

Plan design/lineup flexibility 
Individually designed SEPs typically have the most flexibility with plan design - the 
sponsor has an individually designed plan document that can be tailored to the 
sponsor’s liking. However, smaller employers tend to utilize standardized plan 
documents, which, in practice, still allow an employer to tailor the plan but enable 
small employers to trade flexible plan design for the potential of cost savings.

Fees
Smaller companies with less bargaining power tend to pay a premium for the 
investment, recordkeeping and custodial fees associated with maintaining a retirement 
plan, while larger firms can leverage their size to negotiate lower costs. Audits are 
not required for small plans (typically defined as 100 employees or fewer, with a few 
exceptions) but audit costs can quickly balloon as plans grow, potentially costing tens 
of thousands of dollars as the growing business hires more staff. 

Features
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Form 5500, testing & other compliance 
Each qualified plan is required to complete a Form 5500, to be filed by the plan 
sponsor, unless outsourced to their service provider/3(16) fiduciary, described below. 
Similarly, plan sponsors must distribute employee fiduciary notices themselves or 
arrange for their service provider to distribute on their behalf. In addition, the plan 
sponsors must test, or hire a service provider to test, the plan each year to ensure the 
plan is not disproportionately benefitting owners and highly compensated employees 
over rank-and-file employees. These non-discrimination tests for 401(k) plans are 
called the Actual Deferral Percentage (ADP) and Actual Contribution Percentage (ACP) 
tests. 

Distributions and employee notices
Unless outsourced to an administrator, as defined in section 3(16) of ERISA, the law 
that governs retirement plans, or similar provider, sponsors must review and approve 
distributions, as well as distribute a number of mandatory notices to participants.

Takeaways 
Large and small employers can operate in very different marketplaces. Large 
employers who prefer a hands-on approach can customize the plan to meet 
their specific objectives, often with the help of an advisor. Maintaining a 
customized plan can become expensive and time-consuming, but large 
corporations are able to employ economies of scale to offset fees, allowing 
them to build intricate and all-accommodating plan designs. 

Smaller businesses tend to keep their plan design and investment lineups 
simple and, by extension, low cost. The standardized, bundled SEPs that are 
more common in the small business market can be an attractive option for 
smaller employers. These standardized plans typically take on most of the 
fiduciary obligations for the employers and partner with specialists to carry out 
the required testing and compliance.

Employers best suited for SEPs
SEPs can work well for both large and small employers. Employers with 
complex needs - those with a diverse array of employment classifications, 
or others who feel the need to customize their plans - will find a SEP to be 



5

best suited to their needs, particularly if they are large enough to negotiate 
low fees. On the other hand, the standardized SEPs that are more common 
in the small business market can provide a good, cost-effective solution for 
employers who are not subject to audits.

That said, PEPs or GoPs may provide even more advantages for small 
employers once the audit issues have been resolved. For now, small businesses 
with plans that are not required to be audited could find a SEP their best 
option.

        Multiple Employer Plan (MEP)

Overview
MEPs differ from their single-employer counterparts in some key ways. MEPs 
allow two or more employers who have a “common nexus” to combine their 
resources into one plan, run by a MEP sponsor. A common nexus is a way of 
saying some sort of common relationship, such as being in the same industry 
or sharing some other type of association or commonality, typically an industry 
association or trade group. The MEP assumes the role of the plan sponsor 
and acts on the employers’ behalf. This can help to make retirement plans 
more accessible for small businesses. Though the MEP sponsor itself acts as a 
fiduciary, it can also outsource some of its responsibilities, like administration 
and recordkeeping to other financial services companies. 

Fiduciary status
The MEP sponsor takes on the fiduciary responsibility for overseeing the plan.  While 
individual employers within the plan are largely protected from fiduciary risk, except 
for the fiduciary decision to select and monitor the MEP provider, the so-called “one 
bad apple” rule is one notable exception, where a negligent employer could result in 
the entire plan losing its tax advantaged status. However, these cases can be rare, and 
the SECURE Act of 2019 provided relief which could help preclude the entire MEP 
from being disqualified. It is the role of the MEP sponsor to monitor such employers 
and take timely action accordingly.

Features
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Plan design/lineup flexibility
Because employers adopt a MEP plan, they have limited say in the plan design or 
investment lineups. Those decisions are mostly left to the MEP sponsor, which 
usually offers a limited investment menu. However, there is no requirement for all the 
participating employers to have the same investment menu or plan design.

Fees
In addition to spreading around the cost-burden of fees, MEPs benefit from having 
more bargaining power than their individual parts, allowing them to negotiate for 
lower rates.

Form 5500, testing & audits 
MEPs may file one Form 5500 and are subject to one audit, allowing employers within 
the MEP to share the costs. Only MEPs with more than 100 participants are subject 
to audit. In addition, the MEP sponsor must perform non-discrimination testing on an 
individual participating employer level like other plan types described above.

Distributions & employee notices 
Because the MEP organization acts as the sponsor, employers are not generally tasked 
with reviewing and approving distributions, though they may provide employee data. 
Similarly, the MEP will distribute the participant notices.

Takeaways 
MEPs can take on much of the employer’s fiduciary risk that comes with 
offering a retirement plan, especially for small businesses ill-equipped to 
handle the intricacies of designing a fund lineup or complying with complex 
and ever-changing federal laws. Instead of shouldering all of the cost and risk 
individually, joining a MEP can help employers streamline their retirement 
plan while taking advantage of cost savings. Still, as noted above, employers 
are responsible for prudently selecting a MEP. Employers should take care to 
choose a MEP provider that will maximize their savings through efficiency and 
innovation.
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MEPs have some built-in downsides. Under a SEP, plans with fewer plan 
participants already tend to be exempt from audits, whereas a MEP is subject 
to a consolidated audit. Depending on the makeup of the MEP, plans that 
would not be audited in a SEP may end up effectively subsidizing the audit of 
a medium or large sized employer within the plan. In a large MEP, where this 
cost would be distributed across many employers, these costs would hopefully 
be offset by lower service fees for the individual participating employers. 
Additionally, MEP vesting rules may limit employer participation. Under a MEP, 
all the participating employers use the same retirement plan, so an employee’s 
years of service carry over from one employer in the MEP to another for the 
purposes of retirement benefit eligibility. Not only may this increase costs, 
but it may undermine one of the key goals of an extended vesting schedule – 
preserving employee retention.

Employers best suited for MEPs
Taking these factors into account, MEPs are best suited for smaller and 
medium-sized employers who prioritize lower fees and the convenience of 
fiduciary outsourcing over flexibility.

            Pooled Employer Plan (PEP)

Overview
Created in 2019 and available in 2021, PEPs are in many ways similar to MEPs, 
but with an important distinction. PEPs - sometimes referred to as “open” 
MEPs - do not need to consist of related companies, so they can expand 
the benefits of pooling to a wider range of employers. Expanding retirement 
coverage was a key rationale for the creation of PEPs in the SECURE Act. PEPs 
are administered by an independent pooled plan provider (PPP), a fiduciary 
that is responsible for overseeing all the other service providers, including the 
outsourced fiduciaries such as the 3(16) administrative fiduciary and the 3(38) 
investment fiduciary (as described in the glossary that follows) that service the 
plan.
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Fiduciary status
PEPs were crafted with the objective of reducing fiduciary risk and making it easier to 
start plans for businesses who do not currently offer a retirement option. Individual 
employers within the plan can be protected from fiduciary risks; however, some 
PPP arrangements can put a significant amount of fiduciary responsibility back on 
the employers. In any case, an employer joining a PEP will have the fiduciary duty to 
approve and monitor service providers.

Plan design/lineup flexibility
Employers have limited say in the plan designs or investment lineups. To achieve cost 
efficiency, PEPs usually offer a narrower investment menu. However, unlike MEPs, 
there is no regulatory requirement for all employers to have the same investment 
menu or plan design. They often do so in practice, however, as a way to maximize cost 

Features

Form 5500, testing & audits 
PEPs may file one Form 5500 and are subject to one audit, allowing employers within 
the PEP to share the costs. The audit rules are the same as for MEPs; PEPs with more 
than 100 participants are subject to an audit. In addition, each plan sponsor in the 
PEP must test, or hire a service provider to test, the plan each year - the ADP and ACP 
tests described above. 

Distributions & employee notices 
Because the PPP acts as the plan sponsor, employers are not generally tasked with 
reviewing and approving distributions, though they may offer some input regarding 
employee records. Similarly, the PPP will distribute the participant notices.

Fees
In addition to spreading around the cost-burden of fees, PEPs benefit from having 
more bargaining power than their individual parts, allowing them to negotiate for 
lower rates.
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Takeaways 
Like MEPs, PEPs can take on much of the fiduciary risk that comes with 
offering a retirement plan, especially for small businesses ill-equipped to 
handle the intricacies of designing a fund lineup or complying with complex 
and ever-changing federal laws. Instead of shouldering all of the cost and risk 
individually, joining a PEP can help companies streamline their retirement 
plan while taking advantage of cost savings. Employers should still take care 
to prudently enter a PEP and choose a PPP that will maximize their savings 
through efficiency and innovation. Because the PPP is considered the “lead 
fiduciary” and plan sponsor, PEPs enjoy slightly more consolidated fiduciary 
oversight by the sponsor than MEPs.

There is some ambiguity around the service credit eligibility and vesting rules 
for PEPs. It is hard to understand why, for example, an accounting firm in 
Oregon and a construction company in Indiana should be subject to common 
service credit toward eligibility and vesting simply because they adopted 
the same retirement plan. While there is a strong statutory argument that 
common service credit and vesting rules should not apply to the unrelated 
employers in a PEP, regulators have not issued guidance confirming this. It 
is our understanding that different PEP arrangements have adopted varying 
interpretations of this rule.  

There has been some criticism that MEPs and PEPs are more expensive than 
single employer plans. However, this is based on a flawed analogy. It can 
be true that a MEP / PEP can be more expensive than a SEP of the same 
size, as it will incur more reporting costs due to having more participating 
employers. However, if the employers participating in the PEP had instead 
set up their own plans, their plans would have been much smaller in assets 
and participants and would thus certainly incur higher cost.. By joining a PEP 
employers can leverage the economies of scale usually only available to much 
larger plans.

Employers Best Suited for PEPs
There has been a great deal of interest in PEPs. In 2021, over 70 different 
entities registered as PPPs to sponsor a PEP. Many of these PEPs are already 
live, but it is not yet clear how strong the uptake from small employers 
has been. PEPs have the potential to be very attractive vehicles for small 
and medium-sized employers who want to access economies of scale and 
outsource plan administration and oversight to a professional entity. As 
different PEPs have adopted varying interpretations of the common vesting 
and service requirements, and the degree to which the PPP assumes the 
overall fiduciary oversight, employers should carefully vet different PEPs to 
make sure they are getting the service features they are aiming for.
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          Group of Plans (GoP)

Overview
GoP- a new plan structure effective in 2022 - is a hybrid system incorporating 
elements from both pooled (MEPs and PEPs) and single employer plans (SEPs). 
As the name suggests, GoP is not a single plan, but a group of individual 
plans. The plans within a GoP use the same administrator, fiduciaries, and 
investments; they’re also able file a single Form 5500. The GoP is very similar 
to a collection of standardized single employer plans, except it is able to 
file a consolidated annual Form 5500. However, this advantage is currently 
outweighed by the recent rules imposing audit requirements. If subsequent 
guidance provides relief from audit requirements, this new system offers an 
attractive third option to employers new to the retirement space who want to 
reduce fees.

Plan design/lineup flexibility
Plans in a GoP must choose from the same investment lineup.

Fees
In addition to spreading around the cost-burden of fees, GoPs benefit from having 
more bargaining power than their individual parts, allowing them to negotiate for 
lower rates.

Fiduciary status
From a risk standpoint, plans in a GoP are single employer plans. They carry the same 
risks and obligations as other SEPs. However, the fact that GoPs offer a completely 
standardized, professionally designed product simplifies the process of both signing up 
for and overseeing the plan.

Features
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Form 5500, testing & audits 
GoPs may file one Form 5500, but under current regulations, the entire plan is subject 
to a consolidated audit and plans with over 100 participants are each subject to an 
individual audit. As a result, plans with fewer than 100 participants are likely to find 
that a standardized SEP offers lower costs by avoiding an audit. If the audit rules are 
amended, GoPs will offer a very attractive alternative for small plans.  In addition, the 
GoP sponsor must test, or hire a service provider to test, the plan each year - the ADP 
and ACP tests described above. 

Distributions & employee notices 
Unless outsourced to a 3(16) fiduciary or similar provider, employers must review and 
approve distributions, as well as distribute a number of annual notices to participants.

Takeaways
Because this plan structure is new to the retirement plan space, it’s unclear at 
this time how future DOL rule-making may determine the fate of GoPs.

Employers best suited for GoPs
GoPs may be an attractive tool for employers with less negotiating power to 
minimize fees, particularly if they are not subject to audits like other pooled 
plans. In the meantime, the employers that would most stand to benefit from 
GoPs may find that standardized SEPs are a more cost-effective option.

The appeal - and adoption - of GoPs is largely expected to hinge on how the 
DOL treats audit requirements.

The next chapter for retirement plans

Much of the discussion surrounding the evolution of new plan types has been 
in the context of new regulations set forth in the 2019 SECURE Act. Intended 
to reduce the coverage gap and help remove some of the hurdles faced by 
small businesses, it opened the way for PEPs and GoPs. The intention was to



12

help smaller plans negotiate lower fees through economies of scale, giving 
them similar buying power as their larger counterparts while operating within 
the regulatory environment of a small SEP.

Like all large plans, PEPs or GoPs must find a balance between lower fees and 
higher regulatory costs, such as audits. Early reports of DOL and other federal 
regulators’ rule-making could dampen the effects of the SECURE Act, with 
some of the advantages being offset by audit costs that could run into the 
thousands of dollars and which are usually shouldered by larger plans. While 
many employers may still benefit from PEPs, the widespread adoption of GoPs 
is expected to hinge on how regulations continue to evolve.

Glossary of important retirement terms
A cheat-sheet for the “legalese”. 

3(16) Plan Administrator Fiduciary - An administrative fiduciary of a 
retirement plan as defined by ERISA section 3(16). A 3(16) is one of the 
arrangements plan sponsors can make to outsource some of their fiduciary 
duties, usually to a third party administrator (TPA) or similar organization. 
The 3(16) fiduciary takes on discretionary authority and is solely responsible 
for the day-to-day operations of the plan. Most fiduciary tasks and plan 
communications are their responsibility. 

3(38) Investment Management Fiduciary - The investment manager 
fiduciary is appointed to manage investments and is responsible for the 
selection, monitoring, and replacement of investment options as needed. They 
must acknowledge this status in writing and serve as the decision-maker with 
fiduciary discretionary authority who is solely responsible for the day-to-day 
investment decisions at the plan level. 

401(k) - A section under the IRS Code that authorizes the most common form 
of defined contribution, employer-sponsored retirement plan, and allows for 
participants to save for retirement while reducing their tax liability.

Form 5500 - Sponsors must file a Form 5500 each year with the Internal 
Revenue Service, which reports the plan’s assets, gain/loss summaries, 
operation, etc. Depending on the plan size and other factors, the information 
contained in Form 5500 may be subject to audit.
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Participant - Individuals enrolled in retirement plans are called participants. 
They could be employees in the workforce actively contributing to their plan, 
or former employees with assets in the plan.

Plan Sponsor - The plan sponsor establishes a 401(k) and either assumes or 
delegates the various administrative and recording responsibilities. Historically, 
employers sponsored a plan for the benefit of their employees. Newer plan 
models mean the sponsor could be an independent third party, such as a PPP.

Pooled Plan Provider (PPP) - The PPP acts as the sponsor of a PEP. It is 
the lead fiduciary responsible for overseeing all the other service providers 
connected with the plan.

SECURE Act (Setting Every Community Up for Retirement Enhancement 
Act) - Passed in 2019, the implementation of various provisions of the 
SECURE Act during 2020, 2021 and 2022 has seen many important changes 
to retirement saving in the US, including the proliferation of MEPs and GoPs.

TPA - Short for third-party administrator, the TPA is responsible for many of 
the day-to-day operations of a retirement plan, such as processing distribution 
requests. A TPA can also sometimes act as the plan’s recordkeeper, depending 
on the conditions of the service contract.



14

smartretire.com
info@smartretire.com


