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North America's Most Exciting Bi-National Economic Region! 
  
One of the most fundamental lessons of economic history is this: WHERE THINGS MOVE IS WHERE 
PROSPERITY OCCURS! 
  
In North America, this fact is now evident in the bi-national "corridor" regions serving the growing 
integration of the U.S. and Canadian economies. And of these, the QUEBEC-NEW YORK CORRIDOR 
connecting Montreal through Plattsburgh with New York City is clearly the most dynamic and exciting 
because of what it connects, where it is located in connection with the world and how creatively and 
aggressively it is being developed. 
  
The Plattsburgh region of New York has focused on maximizing the attractions and support systems 
within this international region for more than 25 years, becoming "MONTREAL'S U.S. SUBURB" -- serving 
as a unique beachhead in the U.S. for Canadian based businesses, both in terms of location and 
expertise. There is simply no professional service hub in America which has developed our extensive and 
intensive expertise in support of the success of Canadian and other international commerce in the U.S. 
IT IS THE BUSINESS WE ARE IN, earning recognition from fDi Magazine as a Top 10 Micropolitan City of 
the Future in all of North and South America. 
  
Let our team of specialists help you avoid the common mistakes and maximize your potential success in 
the U.S. market. This booklet is a start, but please contact us with questions and to take part in one of 
our famous Red Carpet Programs. This is a tailored roundtable with our experts in such key essentials as 
incorporations, finances and taxes, visas, customs, employment, insurance, banking and more. We have 
been doing this process for thousands of Canadian businesses over more than 25 years and have 
become a respected source of expertise for partners including the Quebec Government, the Chamber of 
Commerce of Metropolitan Montreal and the FCCQ. 
  
If you are a Canadian or other international business and aren't yet maximizing your opportunities in the 
U.S. market, please reach out and let us help you. Onward and upward!  
   
Garry Douglas 
President and CEO 
North Country Chamber of Commerce 
www.northcountrychamber.com 

 
 
 
 
 
 
 
 
 

http://www.northcountrychamber.com/
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Doing Business in the U.S. 
A Practical How-To Guide for Canadian Businesses 

 
I. Introduction 

 
All information included in this packet has been specifically written for firms/businesses interested in 
exporting or expanding in the United States.  This information has been designed to provide a brief 
overview of Federal and New York State laws, general business procedures, and the process by which a 
foreign entity does business in the United States.  
 
This guide does not provide any legal and/or professional advice.  It is strongly recommended that an 
attorney, accountant, immigration specialist, or any other specific business aspect specialists be 
consulted before final business decisions are made.   

 
A. Getting Started  

 
1. Marketing  

 
Many companies fall into the trap of viewing the United States market through a mirror rather than a 
magnifying glass.  On the surface, there are many cultural and social similarities.  There are also 
fundamental differences between international marketplaces. Understanding and planning for those 
differences can often mean the difference between a successful or failed venture. 
 
For example, Canadians and Canadian businesses may lean towards being risk-adverse, accepting 
government subsidies and assistance, and are more inclined to build long-term business relationships, 
have higher savings rates, and are fiscally more conservative.  This mentality differs from the general 
business practices of Americans and American businesses who are considered to be more aggressive 
financially, often having lower savings rates, and alternatively higher consumption rates.   
 
From the perspective of a non-U.S. company expanding into the states- How do these differences 
translate in practical marketing considerations? Here are a few examples: 

 
a) American consumers are generally analytical in decision-making.  Companies should be prepared to 

provide details on your product or service through well-trained sales staff and informative 
promotional materials. 
 

b) Americans have wide access to goods and services.  Expecting a product to sell on its, “uniqueness,” 
shouldn’t be a tactic.  The key to success is figuring out a creative way to market a product or 
service.  
 

c) Competition is fierce.  
 
d) Take notice of regional differences.  The U.S. market is large and diverse. When starting out, 

consider employing a regional strategy rather than a national launch.  
 
e) The U.S. market has a concentrated focus on commitment to service ethics.  American companies 

make investments in training of sales staff, and on technology solutions to ensure a high level of 
service excellence.  If you haven’t already, be prepared to adopt a, “customer-first,” attitude.  
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f) Foreign companies have several options when searching for intermediaries to sell their products. 

(Brokers, distributors, manufacturing agents, etc.) Typically intermediaries have several clients, and 
their expectations are generally short term. 

 
g) Americans are accustomed to spending money on advertising and promotion of goods and services.  

Be prepared to spend time and funds to gain visibility.   
 
h) Every day, more and more sophisticated advertising and promotional vehicles are being launched.  

Gone are the days of just direct mail and telemarketing.  Digital is key! 
 
i) Americans have a distinct way of communicating.  Foreign-made promotional materials may not 

reflect the understanding and subtleties of, “American English.” Companies may need to, 
“Americanize,” their promotional materials to gain steam.  
 

Before entering the U.S. market, consider this checklist: 
 

 Familiarity: Conduct the necessary market research. 

 Staying Power: Ensure your company has the financial resources and management commitment 
to wait several years to become profitable! 

 Regionality: Select an appropriate geographic starting point. 

 Adaptability: Understand the social and cultural differences 

 Creativity: Find an innovative way to market your products and services. 
 

II.   U.S. Customs Requirements 
 
All merchandise coming in and out of the U.S. must clear customs and is subject to a Customs duty 
unless specifically exempted by law. Clearance involves a number of steps: Entry, inspection, 
appraisement, classification, and liquidation. 
 
A. Import Requirements  
Recent policies, tariffs, and continued enforcement by U.S. Customs and Border Protection (CBP) mean 
it is more important then ever for non-U.S. companies to be familiar with the legal standards for 
complying with U.S. customs laws and regulations governing the importation of merchandise in the U.S.  
 
Non-U.S. companies with U.S. subsidiaries or branch operations may be importing into the U.S. directly 
from overseas suppliers, as well as from parent and affiliated companies.  Many non-U.S. companies 
that have not yet established a presence in the U.S. can act as non-resident importers in the U.S., a 
strategy that allows them to better serve U.S. customers.  For any non-U.S. companies with U.S. 
importing activities, U.S. customs laws and regulations, as well as CBP’s investigation and enforcement 
activities, can pose significant challenges and risks.  U.S. customs laws and CBP regulations require all 
businesses and individuals to exercise, “reasonable care,” when importing merchandise into the U.S., 
however, “reasonable care,” is not defined in these laws and regulations.  To avoid CBP imposing 
administrative monetary penalties on imports, it is important to note the following legal standards:  
Note: The U.S. Customs Services does not require an importer to have a license or permit.  Other 
agencies may require a permit, license, and/or other certification dependent on what is being imported.  
Customs entry forms will ask for an importer number.  This number will either be your IRS business 
registration number, of if un-registered, your social security number. 
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1. Dutiable Value of Merchandise 

All importers must declare the dutiable value of merchandise.  The final appraisement is fixed by 
Customs.  Several appraisement methods are used to arrive at this value.   

 
a) The transaction value serves as the primary basis of appraisement. Transaction value is the 

price paid or payable by the buyer to the seller for the goods imported.  
 

b) Additional factors must be included in the price of goods such as packing cost, selling 
commissions, royalty or licensing fees, etc. 

 
c) When transaction value cannot be determined, the value of imported goods is determined 

by a transaction value of an identical product or service.   
 

(1) If merchandise identical to the imported goods cannot be found or an 
acceptable transaction value for such merchandise does not exist, the value is 
the transaction value of similar merchandise. Similar merchandise means 
merchandise that is produced in the same country, and by the same person as 
the merchandise being appraised. It must be commercially interchangeable with 
the merchandise being appraised.  Identical or similar merchandise must also 
have been exported into the U.S. at or close to the same time the merchandise 
being apprised is exported to the U.S. 

 
2. Classification Numbers of Merchandise 

The importer must determine the classification number of the merchandise being imported.  
The Harmonized Tariff Schedule of the United States (HTSUS), issued by the United States 
International Trade Commission, prescribes the classification of merchandise by type of product, 
e.g. animal and vegetable products, textile fibers, and textile products. 
 

3. Estimated Duties and Processing Fees 
The importer must pay estimated duties and processing fees if applicable.  Customs makes the 
final determination of the correct rate of duty.  The duty rate of an item is tied to its 
classification number. The HTSUS provides several rates of duty for each item: General rates for 
countries with which the U.S. maintains normal trade relations (NTR); special rates for special 
programs (free, or lower than the rates currently accorded NTR countries); and Column 2 rates 
for imports not eligible for either general or special rates.   
 
Customs duties are generally assessed at ad valorem rates, a percentage of which is applied to 
the dutiable value of the imported goods.  Some articles, however, are dutiable at a specific rate 
(per piece, liter, kilo, etc.); others at a compound rate of duty (i.e. Combination of both ad 
valorem and specified rates). 
 
a) If formal entry is required, the importer may have to post a surety bond. 

 
b) It is the importer’s responsibility to ensure that their goods being imported meet 

admissibility requirements such as proper marking, safety standards, and that the proper 
permits, if required, have been obtained in advance of the goods arriving in the United 
States.  
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Meeting the reasonable care standard can be shown by evidence that the importer 
consulted with a U.S. customs broker, legal counsel familiar with customs laws and CBP 
regulations, or by other means.  Generally, documentary evidence including sworn 
statements will be required to demonstrate than an importer or other party involved with 
the importation exercised reasonable care to defend against violations to CBP.  
Q: What if my product is made in the U.S.? 
A: Make sure you can support the validity of this claim. Any product expressly or impliedly 
touted as made in the U.S. must be, “all or virtually all,” manufactured in the United States. 
Failure to meet this standard may result in an uncomfortable, and perhaps costly, run-in 
with the U.S. Federal Trade Commission (FTC). The FTC defines, “all or virtually all,” to mean 
that, “all significant parts and processing that go into the product must be of U.S. origin. 
That is, the product should contain no- or negligible- foreign content.”  
 

B. Arrival of Goods 
 

Imported goods may not legally enter U.S. commerce until the shipment has arrived within the port of 
entry and Customs has authorized delivery of the merchandise.  This is accomplished by filing 
appropriate documents, either by the importer or by the importer’s agent.  To expedite the process, 
Customs entry papers may be presented before the merchandise arrives to port, but entry will not take 
place until the merchandise arrives within the port’s time limit.  All commercial shipments require 
advanced electronic transmissions of manifest information.  The transmission to customs includes 
information on the shipment, vehicle, and driver.   
 
Customs Service will not notify the importer of the arrival of shipments.  
 
The carrier of goods, in normal circumstances, will make notification of arrival.  Arrangements should be 
made to ensure that the importer (or their agent) is informed immediately of arrival so that entry may 
be filed and delays in obtaining goods are avoided.   
 
Customs Service defines, “entry,” not merely as the arrival of goods at a port, but as the process of 
presenting documentation for clearing goods through Customs.  Imported merchandise not entered 
through Customs in a timely manner (within 15 calendar days of arrival) will be sent by Customs to a 
general order warehouse to be held as, “unclaimed.” Importers are responsible for paying storage 
charges while unclaimed merchandise is held at the warehouse.  If shipments remain unclaimed by the 
end of a six-month term, the merchandise is sold at auction.  
 
Some type of Customs entry must be made at the first port of arrival.  Ordinarily, entry is made there for 
consumption, for entry into a bonded warehouse, or for transportation in bond to another port where a 
consumption or warehouse entry will be made.  If an importer is unable to prepare and file the entry, 
commercial brokers known as customs brokers (that are licensed by the Customs Service), may act as an 
agent for the importer.  These brokers charge a fee for their services.  A list of customs brokers may be 
obtained from your local Customs office, or through the North Country Chamber of Commerce. 
(www.northcountrychamber.com) 
 
In the case of a single non-commercial shipment, a relative or other appointed individual may act as the 
importer’s agent for customs purposes. This person must know the facts pertaining to the shipment and 
must be authorized in writing to act for the importer. 
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The law prohibits Customs employees from performing any of the above tasks for the importing public.  
However, they are trained to advise and give information to importers on Customs regulations and 
requirements.   

 
C. Formal vs. Informal Entry 

 
Informal entry covers all personal shipments, commercial shipments, and mail shipments that are being 
entered for consumption, i.e. for use or sale.  In most cases, informal entry can be used if the 
merchandise is valued at a cost of $2000 USD or less.  There are exceptions such as textiles, types of 
footwear, and other goods subject to quota/visa restrictions.  Personal shipments valued over the cost 
of $2000 USD will also require a formal entry.  The difference between an informal entry and formal 
entry is the bond requirement and the liquidation process.  Liquidation is the final computation of duties 
or drawback accruing to an entry and is the final step in the entry process.   
 
Formal entries are generally commercial shipments supported by surety bonds to ensure payment of 
duties and compliance with customs requirements.  A bond is like an insurance policy that is payable to 
Customs in the event that the importer does not/cannot comply with import requirement.  If the 
importer does not pay, the bonding company will be held responsible and made to pay customs duties 
or penalties.  The importer remains liable for the payments.  The importer’s ability to import goods may 
be restricted or denied.  Having a bond on file allows an importer to take possession of their 
merchandise before the payment of duties, taxes, and fees.  Bonds may be obtained from a surety, 
which is an insurance company that has been authorized by the Treasury Department to write customs 
bonds.   
 
A Port Director may require a formal entry for any importation if they deem it necessary for protection of 
revenue, or admissibility of enforcement issues.  
 
Goods admitted as informal entries do not require the posting of a bond, and goods are liquidated on 
the spot.  After importers (or their customs broker) receive notification of arrival, and resolution that 
the carrier has determined all shipping charges are satisfied, an invoice is presented to Customs.  When 
informal entry is being made, the inspector (not the importer) is responsible for determining the 
classification number of goods being imported.  The inspector may also complete forms used for 
informal entry as needed for customs requirements.   

 
D. Formal Entry of Goods 

 
To make or file a consumption entry (for imported goods going directly into the commerce of the United 
States without any time or use restrictions) the following documents are generally required:  
 

1. A bill of lading, airway bill, or carrier’s certificate. This must name the consignee for customs 
purposes as evidence of the consignee’s right to make entry. 
 

2. A commercial invoice obtained from the seller, which show the value and description of the 
merchandise. 
 

3. Advance Electronic Entry manifest or Entry/Immediate Delivery (Customs Form 3461) 
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4. Packing Lists, if appropriate, and documents necessary to determine whether the merchandise 
may be admitted. 

 
When a consumption entry is filed, the importer indicates the tariff classification and pays any estimated 
duty and/or processing fee.  A surety bond containing the conditions, including provisions for paying any 
increased duty that may be found to be owed at a later date, may also be required.  

 
E. Other Types of Entry 

 
Imported goods may be sent in-bond from the first port of arrival to another Customs port.  In-bond 
entries postpone final Customs formalities including payment of duty and processing fees, until the 
goods arrive at the final port. Arrangements for in-bond shipment should be made before the goods 
leave the country of export. 
 
Imported merchandise may also be sent to a bonded warehouse under a warehouse entry.  Duties and 
processing fees are not paid on warehoused merchandise until the goods are withdrawn for 
consumption. Storage fees are paid to the warehouse proprietor by the importer. 

 
F. Classification 

 
All goods and products that enter the United States are categorized according to the Harmonized Tariff 
Schedule. The act of placing goods in the correct category is called classification.   
 
Classification determines how much duty will be collected.  Classification is more than simply looking up 
an item in an index, it is a very complicated process requiring the application of the general rules of 
interpretation: the general, section, chapter, and subheading notes; and the explanatory notes.  
Customs Brokers can be helpful in determining the proper classification of merchandise. The importer 
or the broker are responsible for properly classifying their merchandise before entry. If the importer is 
unsure of how to properly classify an item, they can submit a request (in writing or by e-request) for a 
binding classification ruling to the National Commodity Specialist Division.  
 

1. Ruling requests must contain a complete statement of all relevant facts relating to the 
transaction including: 
 

A. The name, address, email address and phone number of the requesting party. 
B. The names, addresses, email addresses and other identifying information of all 

interested parties (if known) and the manufacturer ID code (if known). 
C. The name(s) of the port(s) in which the merchandise will be entered (if known). 
D. A description of the transaction; for example, a prospective importation 

(merchandise) from (country). 
E. A statement that there are, to the importer's knowledge, no issues on the 

commodity pending before CBP or any court. 
F. A statement as to whether advice has been sought from a CBP office; and if so, from 

whom, and what advice was rendered, if any. 
 

2. All rulings will be binding at all ports of entry unless revoked by the Headquarters’ Office of 
Regulations and Rulings.   
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3. If an importer is not satisfied with the regulations ruling received, they may appeal it. The 
Customs Service will not issue either a binding ruling (or) binding rulings in response to oral 
requests.  Import specialists may give oral advisory rulings, but the classification-related 
opinions or advise of Customs Service personnel at one port are not binding on the Customs 
port elsewhere.   
 

Information on binding rulings may also be researched on the Customs website, www.cbp.gov. 
 
G. Determining Admissibility/Customs Examination of Goods 

 
In simple cases involving small shipments of certain classes of goods such as bulk shipments, 
examination may be made on the docks, at container stations, cargo terminals, or the importer’s 
premises. 
The goods are then released to the importer.  In other shipments, sample packages of the merchandise 
may be retained by Customs for appraisal or classification purposes and the remainder of the shipment 
released.  These sample packages will also be released to the importer after examination.  
If necessary, goods may be analyzed by a Customs laboratory to determine proper classification and 
appraisal to determine that the goods meet safety requirements, or to ensure that they are not 
counterfeit or otherwise in violation of U.S. laws. 
 
If Customs determines that the goods are different from the entered description in quantity or value, 
that the classification of goods is incorrect, or that a different rate of duty than the one indicated by the 
importer applies, an increase in duties may be assessed. If Customs determines that the importer has 
deliberately failed to properly describe, classify, and/or value their goods, they may be liable for a fine 
and/or other penalties.  
 
When all the information has been acquired, including the report of the Customs import specialist as to 
the customs value of the goods, and the laboratory report (if required) a final determination of duty is 
made and the entry is liquidated.  At this time, any overpayment of duty is returned, or underpayments 
billed.  
 
H. Protest 
Within 180 days after the date of liquidation or other decision, an importer or consignee may protest 
the decision and receive an administrative review.  The protest is filed with the Port Director whose 
decision is being protested.  At the time that the initial protest is filed, an importer or consignee must 
make a request for further review if one is desired.  Review of the Port Director’s decision by the 
Customs Service Center or Headquarters is then automatic.  Notice of the denial of all or part of the 
protest will be mailed to the person filing the protest to their agent.  Any person whose protest has 
been denied may contest the denial by filing a civil action in the United States Court of International 
Trade.  
 
I. Mail Shipments 
Shipments by mail which do not exceed $2,000 USD in value, whether commercial or non-commercial 
importations (except for commercial shipments of textiles from all countries and made-to-measure suits 
from Hong Kong, regardless of value), are entered under a mail entry prepared by a Customs Officer 
after the Postal Service submits the package for Customs examination.   
The parcel is delivered to the addressee by the Postal Service and is released upon the payment of duty, 
which is shown on the mail entry accompanying the package.  A postal handling fee will also be collected 

http://www.cbp.gov/
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from the addressee at the time the package is delivered.  This handling fee is not charged on packages 
sent through military mail channels. 
A formal entry is required for any mail shipments exceeding $2,000 USD in value.  Certain other articles 
valued over $250 USD require a formal entry.  
 
J. Restricted Merchandise 
The products CBP prevent from entering the United States are those that would injure community 
health, public safety, American workers, children, or domestic plant and animal life, or those that would 
defeat our national interests. Sometimes the products that cause injury, or have the potential to do so, 
may seem fairly innocent. A full list of these items may be found at www.cbp.gov. 
 
K. Foreign Asset Control 
The United States-Canada-Mexico Agreement (USMCA) entered into force on July 1, 2020, replacing the 
North American Free Trade Agreement (NAFTA).  

 
Any claims for preferential tariff treatment must satisfy the rules of origin requirements of the USMCA. 
For many goods, however, there are no differences between the NAFTA and the USMCA rules of origin. 

 
The certification of origin under the USMCA has no prescribed format, and only requires a set of 
minimum data elements that indicates that the good is an originating good. These elements include 
identification and address of the certifier, exporter, producer, importer, description of goods, and rule of 
origin.  

 
The certification of origin may be completed by either the exporter, producer or importer of the goods 
and may be placed on an invoice or any other document. Furthermore, the certification of origin may be 
completed, signed, and submitted electronically. 
 
L.    Legal Issues 
The types of business entities which can be utilized in the United States include a sole proprietorship, 
partnership, limited partnership, corporation, or a limited liability company (collectively “entities”).  In 
addition, a foreign corporation (such as a corporation formed at the Provincial or Federal level in 
Canada), may become licensed as a foreign corporation in New York.  
 
Important factors to consider in selecting the form of business include: the commercial and/or 
regulatory requirements, limited liability, tax considerations, cost of establishing and maintaining that 
form of business, management and control aspects, capital and credit requirements, difficulty or ease of 
organization and operation, and transferability of ownership and continuity of existence.  
 

A. Limited Liability Company 
 
1. A limited liability company (LLC) is an entity formed under the laws of one of the 50 

states in the U.S. The LLC, like a corporation, has an existence separate from the persons 
who own, control, and manage it, and its owners are called, “members,” rather than 
stockholders.  
 

2. LLCs are a hybrid entity in that they generally provide limited liability for legal purposes, 
but may provide, “flow through,” treatment for U.S. federal income tax purposes. Flow 
through treatment means that income of the LLC is taxed in the hands of its members 

http://www.cbp.gov/
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and not in the hands of the LLC itself.  An election can be made, however, to treat the 
LLC as a corporation for federal income tax purposes. 

 
LLCs are not usually recommended for Canadian owned businesses due to difference in 
treatment of LLCs in the two countries. (See Accounting and Taxes). 

 
B. Partnerships 

 
1. A partnership is generally formed by a contract known as a, “partnership agreement,” 

between two or more persons.  A partner may be an individual or any type of entity, 
U.S. or foreign.  Although a partnership must file an informational tax return, it is 
generally not subject to income tax as a separate entity.  There are several types of 
partnerships: 
 
a) General Partnerships 

 
An association of two or more general partners who operate a business for profit. 
Profit, losses, and control are proportionately allocated to the partners, based on an 
agreement. All general partners are normally active in the operation of the business. 

 
b) Limited Partnerships 

These partnerships must have at least one general partner, who is responsible for 
overseeing the day-to-day operations of the business and who has personal liability 
for the debts and other obligations to the partnership.   
 
A limited partner may not actively participate in the operation of the business, their 
name may not appear in the name of the partnership, and they may not enter 
contracts on behalf of the partnership.   

 
C. C-Corporations 

 
A C-Corporation is a legal structure for a corporation in which the owners or shareholders, 
are taxed separately from the entity. 

 
D. S-Corporations 

 
A S-Corporation (S-Corp) are Subchapter Corporations that elect to pass corporate income, 
losses, deductions, and credits through to shareholders.  S-Corps may not have non-resident 
alien shareholders and are therefore not generally an option for Canadian owned 
businesses.  
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E. Steps to Incorporating a Business in New York State 
 
When deciding to enter the U.S. market, the following are certain entity structure factors 
that are crucial for foreign companies to consider before expanding. Foreign companies 
have several options when forming an entity in the U.S. In choosing the correct choice of 
entity, foreign companies should consider their purpose, the industry, types of securities 
issues, management issues, U.S. based investors and partners, and many tax issues.  Such 
companies can form an entity through a subsidiary corporation of the foreign company, a 
branch of the foreign company, a limited liability company, a joint venture, or a partnership.   

 
Each structure has its advantages and disadvantages that depend on the company’s specific 
circumstances.  It is import for foreign companies to consult with U.S. legal, tax, and 
immigration counsel prior to determining the entity structure that is most beneficial for its 
plan to enter the U.S. market.   
 
The following is an overview of the steps for incorporating a business in the state of New 
York.  Please note that we advise you to consult with legal counsel on all matters pertaining 
to incorporation.  

 
1. Name Search/Reservation 

To form a corporation in New York State, it must first be determined if a proposed name 
of the new corporation is already in use by an existing corporation, limited partnership, 
or limited liability company. This determination can be made by forwarding a request, 
along with a $5 USD fee per name submitted, to the New York State Department of 
State- Division of Corporations or by searching the dos.ny.gov business name entity data 
base.  Searching the availability of a name does not reserve the name. 
 
A new corporation cannot use a name that is not, “distinguishable,” from an existing 
corporation, limited partnership, or limited liability company on file with the 
Department of State.  
 

2. Certificate of Incorporation 
The next step is to complete and file a Certificate of Incorporation (COI). The Certificate 
of Incorporation must be signed by one or more incorporators and must contain the 
name of the entity, names and address of the incorporators, the stock issuance and 
structure, purpose of the entity, address for the corporation’s registered agent and 
county in New York where the entity’s office will be located. 
 
The incorporation fee in New York State is $125 USD (not including legal fees). The filing 
fee is due at the time of filing.   
 

3. Filing Receipt and Filed Certificate of Incorporation  
If the Certificate of Incorporation is approved for filing, a filing receipt and filed copy of 
the Certificate of Incorporation will be issued by the Department of State. The 
corporation exists upon issuance of the filed Certificate of Incorporation. Corporations 
that want to do business in more than one state must also comply with each state’s 
individual statutes regarding qualifications to do business, as well as all other applicable 
federal and state laws and regulations.   
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4. Corporate Formalities  

Once the business is incorporated, certain corporate formalities must be respected.  
Accordingly, an organizational meeting should be scheduled to elect directors and 
officers, establish by-laws, properly capitalize the corporation, and issue share 
certificates.  Care should be taken not to comingle corporate and personal funds and the 
corporation must have a separate bank account.   
 
New York State law requires that a meeting of the shareholders be held annually for the 
election of directors and the transaction of other business.   
 
a) Doing Business Under an Assumed Name in New York (DBA) 

Corporations in New York are required by statute to conduct activities under its 
name as set forth in its filed Certificate of Incorporation. If a corporation desires to 
conduct activities under a name other than its true legal name, a certificate 
complying with general business law must be filed with the New York State 
Department of State. 
 
A domestic or foreign corporation may conduct or transact business in New York 
under an assumed name by filing a Certificate of Assumed Name pursuant to 
general business law.   
 
(1) A fillable certificate may be found on the New York State Department of 

Corporations website. There is a $25 USD filing fee, and additional county fees 
may apply.   
 

5. Employer Identification Number (EIN)  
The Internal Revenue Service requires that businesses operating as a corporation obtain 
an employer identification number (EIN). An EIN, also known as a Federal Tax ID 
Number, is a nine-digit number assigned by the IRS and used to identify taxpayers who 
are required to file various business tax returns.  The online application is available on 
the IRS website; however, it can also be applied for by fax or mail. There is no cost to 
obtain an EIN.  

 
F.   Employment Law 
Companies operating in the U.S. face a complex maze of federal, state, and local 
labor/employment laws that govern nearly every aspect of the employment relationship.  U.S. 
labor and employment laws derive from a variety of legal sources- constitutional law, statutory 
law, administrative regulations, and common law. Several key laws and principles are listed 
below: 
 
1. “At-Will” Employment 

Over time, laws have been passed that have altered the at-will employer/employee 
relationship.  Employers should consider laws that forbid discrimination based on age, 
gender, race/color, national origin, and several other classifications of individuals.   
 
At-will means that an employer can terminate an employee at any time for any reason, 
except an illegal one, or for no reason without incurring legal liability.  Likewise, an 
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employee is free to leave a job at any time for any or no reason with no adverse legal 
consequences. 
 
At-will also means that an employer can change the terms of the employment relationship 
with no notice and no consequences.  For example, an employer can alter wages, terminate 
benefits, or reduce paid time off.  In its unadulterated form, the U.S. at-will rule leaves 
employees vulnerable to arbitrary and sudden dismissal, a limited or on-call work schedule 
depending on the employer’s needs, and unannounced cuts in pay and benefits.   
 
New York is an at-will sate. 
 

2. Anti-Discrimination Laws 
There are federal laws that affect business employment policies and practices, which further 
protect from discriminatory actions. These federal laws reinforce those issues covered 
under New York State law and extend to include other areas, such as immigration status. 
The Immigration Reform and Control Act requires employers to verify employment 
eligibility. Under this requirement, all employees of both public and private businesses must 
fill out a form stating that they are eligible to work in the United States. Failure to comply 
with these requirements can result in civil and criminal penalties. 
 

3. Fair Labor Standards Act (FLSA) 
The Fair Labor Standards Act (FLSA) establishes minimum wage, overtime pay, 
recordkeeping, and youth employment standards affecting employees in the private sector 
and in Federal, State, and local governments. Covered nonexempt workers are entitled to a 
minimum wage of not less than $7.25 per hour effective July 24, 2009. Overtime pay at a 
rate not less than one and one-half times the regular rate of pay is required after 40 hours 
of work in a work week. 
 
States may also set their own minimum wage as long as the wage is not less than the federal 
minimum wages.  29 states and the District of Columbia have minimum wages that are 
higher than the federal level.  In New York, the minimum wage is determined by the location 
of the business.  Businesses located in upstate New York are subject to a lower minimum 
wage than those located in New York City or Long Island.  
 

4. Family Medical Leave Act (FMLA) 
As of January 2018, most private employers in New York State with one or more employees 
are required to participate in New York Paid Family Leave (PFL). PFL provides employees 
with job-protected, paid time off to: bond with a newly born, adopted or fostered child; care 
for a family member with a serious health condition; or assist loved ones when a spouse, 
domestic partner, child or parent is deployed abroad on active military service.  
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Under PFL, eligible employees can take up to 10 weeks of leave at 55% of their average 
weekly wage, up to a cap. Benefits will increase through 2021, at which time eligible 
employees will be able to take up to 12 weeks of leave at 67% of their average weekly wage, 
up to a cap. In addition to these benefits, PFL has strong employee protections, ensuring 
employees can return to the same or comparable position after taking leave, they can 
continue their health insurance while on leave on the same conditions as if they were 
working, and they cannot be discriminated or retaliated against for requesting or taking PFL. 
Insurance coverage for Paid Family Leave is generally included under your existing 
employer’s disability benefits policy. You can collect the cost of Paid Family Leave from your 
employees through payroll deductions in accordance with the amount specified under the 
program. 
 

5. Occupational Safety and Health Act (OSHA) 
All employers are obligated to provide their employees with a safe work environment. The 
work area must be free from recognized hazards that are likely to cause death or serious 
physical harm and must follow the specific safety and health requirements of the 
Occupational Safety and Health Administration (OSHA). OSHA’s requirements affect all 
businesses, even those with only one employee. OSHA representatives have the authority to 
enforce safe and healthful working conditions by inspecting the premises of a business, 
interviewing employees privately and reviewing required records at any time. Under OSHA, 
if you employ 10 or more people, you must keep records of occupational injuries and 
illnesses. In addition, all employers must display an OSHA poster describing their 
responsibilities to their employees. You can get a free copy by calling OSHA at (800) 321-
6742 or download a poster at OSHA’s webpage. OSHA offers a free on-site consultation 
program to help determine if your business conforms to OSHA requirements. These experts 
can also advise you on how to handle any hazards in your place of business, how to be in 
compliance with OSHA requirements, and assistance with establishing injury and illness 
prevention programs. Consultants’ findings are not reported to OSHA, however, businesses 
must address any violations identified by the representatives. For more information on 
OSHA, visit https://www.osha.gov/. 
 

6. The New York State Human Rights Law  
The New York State Human Rights Law is the state’s primary statute addressing 
discrimination. Among other things, it forbids discrimination in any business in New York 
State that employs four or more people. Discrimination includes employment decisions 
based on age, race, creed, color, national origin, sexual orientation, military status, sex, 
disability, pregnancy-related condition, domestic violence victim status, genetic 
predisposition or carrier status, familial status, or marital status. 
 

7. New York Labor Law 
A comprehensive list of New York Labor Law standards may be found at 
https://labor.ny.gov/workerprotection/laborstandards/labor_standards.shtm  
 

8. New York State Worker’s Compensation Law  
According to New York State Workers’ Compensation Law, qualifying businesses must 
obtain workers’ compensation insurance before putting employees to work. Personal 
injuries incurred in the course of employment and deaths resulting from such injuries are 
compensable under this law. Rates for workers’ compensation insurance vary according to 

https://www.osha.gov/
https://labor.ny.gov/workerprotection/laborstandards/labor_standards.shtm
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the nature of the employment and hazards involved. You can arrange to have insurance 
carried with any private company authorized to transact the business of workers’ 
compensation insurance in New York State, or you can make an arrangement with the New 
York State Insurance Fund (NYSIF), a not-for-profit state agency.  

 
G.  Employment Policies 
Many U.S. employers utilize employment handbooks to govern their employment relationship 
with their workforce.  Well-drafted personnel policies can serve as a defense mechanism to help 
employers minimize employment related exposure.  While employment policies may vary by 
company, the following policies should be considered for inclusion in all employee handbooks. 
 
1. Equal Employment Opportunity Policy 
2. Harassment Policy and Complaint Procedure 
3. Reasonable Accommodation Policy 
4. “At-Will” Employment 
5. Leave Policies 
6. Open Door Policy 

 
H.   Intellectual Property 
In general, U.S. Federal Law is the source of most protection of rights to intellectual and 
intangible property, but state law may also offer some protection to holders of such rights.  This 
section will briefly cover aspects of intellectual property law. It is noted that intellectual 
property protections obtained in Canada are not generally enforceable in the United States and 
appropriate protections in the U.S. should be explored in a timely manner.  The below 
information was provided by uspto.gov (U.S. Patent and Trademark Office) 
 

1. Patents  
A patent for an invention is the grant of a property right to the inventor, issued by the 
United States Patent and Trademark Office. Generally, the term of a new patent is 20 
years from the date on which the application for the patent was filed in the United 
States or, in special cases, from the date an earlier related application was filed, subject 
to the payment of maintenance fees. U.S. patent grants are effective only within the 
United States, U.S. territories, and U.S. possessions. Under certain circumstances, patent 
term extensions or adjustments may be available. 
 
The right conferred by the patent grant is, in the language of the statute and of the 
grant itself, “the right to exclude others from making, using, offering for sale, or selling” 
the invention in the United States or “importing” the invention into the United States. 
What is granted is not the right to make, use, offer for sale, sell or import, but the right 
to exclude others from making, using, offering for sale, selling or importing the 
invention. Once a patent is issued, the patentee must enforce the patent without aid of 
the USPTO. There are three types of patents: 
 

a) Utility patents may be granted to anyone who invents or discovers any new and 
useful process, machine, article of manufacture, or composition of matter, or 
any new and useful improvement thereof; 
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b) Design patents may be granted to anyone who invents a new, original, and 
ornamental design for an article of manufacture; and 

 
c) Plant patents may be granted to anyone who invents or discovers and asexually 

reproduces any distinct and new variety of plant. 
 

2. Trademarks and Service Marks 
A trademark is a word, name, symbol, or device that is used in trade with goods to 
indicate the source of the goods and to distinguish them from the goods of others. A 
service mark is the same as a trademark except that it identifies and distinguishes the 
source of a service rather than a product. The terms “trademark” and “mark” are 
commonly used to refer to both trademarks and service marks. 
 
Trademark rights may be used to prevent others from using a confusingly similar mark, 
but not to prevent others from making the same goods or from selling the same goods 
or services under a clearly different mark. Trademarks that are used in interstate or 
foreign commerce may be registered with the USPTO.  
 

3. Copyrights 
Copyright is a form of protection provided to the authors of "original works of 
authorship" including literary, dramatic, musical, artistic, and certain other intellectual 
works, both published and unpublished. The 1976 Copyright Act generally gives the 
owner of copyright the exclusive right to reproduce the copyrighted work, to prepare 
derivative works, to distribute copies or phonorecords of the copyrighted work, to 
perform the copyrighted work publicly, or to display the copyrighted work publicly. 
 
The copyright protects the form of expression rather than the subject matter of the 
writing. For example, a description of a machine could be copyrighted, but this would 
only prevent others from copying the description; it would not prevent others from 
writing a description of their own or from making and using the machine. Copyrights are 
registered by the Copyright Office of the Library of Congress. 
 

4. Trade Secrets 
Unlike the rights mentioned above, trade secret rights are exclusively a function of state 
law and thus the governing law can vary from state to state.  However, many states 
have adopted the U.S. Trade Secrets Act to protect ownership of a “trade secret,” which 
does give some level of uniformity.  Under the act, a trade secret is defined as, 
“information, including a formula, pattern, compilation, program, device, method, 
technique, or process that: 
 

a) Derives independent economic value, actual or potential, from not being 
generally known to, and not being readily ascertainable by proper means by, 
other persons who can obtain economic value from its disclosure or use, and 
 

b) Is the subject of efforts that are reasonable under the circumstances to maintain 
its secrecy.  
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5. Invoicing 
It is recommended that the terms of the sale should be included in your sales 
documents.  It is also recommended that a thorough review of contracts, purchase 
orders, credit extension agreements, guarantees and invoices be undertaken to ensure 
compliance with and to take maximum advantage of New York law as well as any other 
state business is being conducted in.  This is important for the purposes of limited 
warranties and liability.  The choice of law to be applied, venue clauses and other 
clauses which can facilitate the resolution of disputes and the collection of past due 
bills, should be included in such documents. 
 

6. Intra Company Pricing 
Many clients are brining goods into the U.S. through a subsidiary or affiliate corporation 
in order to avoid the necessity of securing the EIN or SSN from the ultimate purchaser of 
goods.  The utilization of a subsidiary or affiliate allows the use of that entity’s EIN and 
eliminates the need to make inquiries regarding the consignee’s EIN or SSN.  
 
The price charged for an intra-company transfer must follow U.S. Customs and Internal 
Revenue Service rules.  

 
 
IV.    Accounting and Tax  
The Tax Cuts and Jobs Act of 2017 changed the corporate tax rate to a flat rate of 21% effective for tax 
years starting in 2018. 

 
A. State Taxation 
Nexus- What States Can Tax Your Business 
 
Nexus refers to the connection or contacts between a state and a taxpayer.  Federal law requires a 
company to have a presence in a state before the state can impose a tax on the company’s income.  
Under the interstate commerce laws, states may not imposes income taxes on an out-of-state taxpayer 
whose only connection with the state is the solicitation of orders for sales of tangible personal property 
when such orders are approved and shipped from outside the state.  
 
Economic nexus is the term used to describe the establishment of nexus by an out-of-state company 
based on factors aside from a physical in-state presence.  States have aggressively asserted economic 
nexus against out-of-state companies that only have minimal amount of in-state sales or contracts.  

 
B. State Income Taxes 
A state will tax the taxable income allocated to the state.  Most states determine the income allocated 
to the state using a three-factor formula: 

 
1. Property located in the state divided by property everywhere 
2. Payroll paid in the state divided by payroll everywhere 
3. Sales within the state divided by sales everywhere 

 
C. New York State Taxes 

1. New York uses only one factor: sales.  Attached is an example showing how the Federal and New 
York State tax are calculated.  
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2. New York State Tax Incentives 

 
a) Incentives for Manufacturing Companies 

A 0% corporate income tax rate for manufacturers. A 20% credit for real property taxes paid 
by a manufacturer.  Investment credit for manufacturing equipment, 5% of investment (up 
to $350 million USD; 4% rate on amount of $350 million USD) in building and tangible 
personal property, acquired by purchase, with a useful life of four years or more and used in 
production. The Employment Incentive Credit can add another 1.5% to 2.5% based on 
increased employment. 
 

b) Startup New York  
Qualifying businesses are 100% tax-free for ten years.  No income tax, business, corporate, 
state, or local taxes, sales and property taxes, or franchise fees. 
 

3. Forty-five states and the District of Columbia impose a sales tax on the retail sales of tangible 
personal property and selected services as well as a use tax for the storage, use, or consumption 
of tangible personal property and selected services.  In addition to the states, there are 8,000 
cities, towns, school districts, counties, and other special taxing districts that levy sales and use 
taxes.  If New York state determines you were required to collect the sales and use tax on a sale 
and you failed to collect, you could be responsible for paying the tax. 
 

D. Payroll Taxes 
1. Social Security 
2. Unemployment Insurance 
3. Disability Insurance 
4. Workers’ Compensation  
5. Income Tax Withholding 

a) Federal 
b) State 

 
E. Choice of Business Structure 

1. Domestic Corporations- Any corporation that is chartered in one of the 50 states is considered a 
domestic corporation.  The U.S. does not have a federal charter for corporations. 
 

2. Foreign Corporation- A Canadian corporation is subject to U.S. Federal taxes on U.S. source 
income if it has a permanent establishment (PE). That means that the corporation must operate 
through a fixed place of business to create a PE. A fixed place of business has been defined to 
include the following types of physical locations: 

 
a) Place of management 
b) Branch or an office 
c) Factory 
d) Workshop 

 
However, there are exceptions to these general types of locations that do not constitute a PE for 
treaty purposes. The exceptions are as follows: 
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a) Maintenance of a stock of goods or merchandise belonging to the enterprise solely for 
the purpose of storage, display, or delivery. 

 
b) Maintenance of a stock of goods or merchandise belonging to the enterprise solely for 

the purpose of processing by another enterprise. 
 

c) Maintenance of a fixed place of business solely for the purpose of purchasing goods or 
merchandise (or collecting information) for the enterprise. 

 
d) Maintenance of a fixed place of business solely for the purpose of carrying on, for the 

enterprise, any other preparatory or auxiliary activity.  
 

e) Maintenance of a fixed place of business solely for any combination of the activities 
listed above.  

 
For state tax purposes whether a non-U.S. company is subject to tax depends on if the entity has 
nexus with the particular state.  States are not covered by the treaty between Canada and the 
United States. Most states have nexus questionnaires to help determine filing requirement.   
 

3. Limited Liability Company (LLC) 
Generally, a Limited Liability Company for Canadians doing business in the United States. 
Canada does not recognize a Limited Liability Company as a partnership, but rather as a 
corporation.   
 

F. Repatriation of (U.S. Company) Profits 
Profit repatriation is the ability of a company/firm to send foreign-earned profits or financial assets back 
the one’s home county in hard currency such as the US dollar.  

 
1. Dividends 

A tax consideration that many companies look into is that of dividends.  This gives the ability for 
a sum of money to be paid out regularly (typically quarterly) by a company to its shareholders 
out its profits or reserves.  
 

a) Withholding tax- 5% to parent, 15% other 
b) Nondeductible 

 
2. Management Fees 

Like tax preparation fees, management fees may be taken as a miscellaneous itemized 
deduction on your tax return, but only to the extent that they exceed 2% of your adjusted 
income.  
 

3. Inter-company Pricing 
An important consideration is the taxing of products that are sold exclusively within a company 
between subsidiaries, divisions, or groups.  Intercompany pricing differs from wholesale or retail 
market pricing therefore it may provide a markable difference in income.  
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a) IRC Section 482 
In any case of two or more organizations, trades, or businesses (whether or not 
incorporated, whether or not organized in the United States, and whether or not 
affiliated) owned or controlled directly or indirectly by the same interests, the financial 
chair may distribute, apportion, or allocate gross income, deductions, credits, or 
allowances between or among such organizations, trades, or businesses, if they 
determine that such distribution, apportionment, or allocation is necessary in order to 
prevent evasion of taxes or clearly to reflect the income of any of such organizations, 
trades, or businesses.  

 
G. Planning Considerations 

 
1. Use of losses in startup periods 

The IRS allows companies the ability to utilize a net operating loss almost like a future tax credit, 
thus reducing your tax liability during a year when you turn a large profit.  Under current IRS 
regulations, startups can use a net operating loss deduction to offset up to 80% of their future 
taxes indefinitely until it’s been used entirely.   
 

2. Use of foreign tax credits in Canada 
A foreign tax credit is a deduction from the taxpayer’s Canadian tax otherwise payable that may 
be claimed in respect of foreign income or profits paid by the taxpayer for the year.  This credit 
can provide the taxpayer with relief from double taxation on certain income that would 
otherwise be fully taxed to both the U.S. and Canada.  

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Information in the section, “Accounting and Tax,” was provided by James L. Holmes, CPA, and Kristina Barnett, CPA 
of the Hoffman Eells Group, CPAs, P.C. 
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Tax Exhibit I 
 

Example Company is a NYS Corporation with 70% of company sales outside of NYS, and net income 
before taxes equal to $200,000 US. 
 
New York State 
Allocation Factor       30% 
 
Tax Calculation 
Net Income Before Taxes      $200,000 USD 
Allocation Percentage       30% 
 
NYS Table Income       $60,000 USD 
NYS Tax Rate        6.5% 
 
NYS Tax (Effective Rate 2.0%)      $3,900 USD 
 
Federal  
Taxable Income        
NYS Income Before Taxes      $200,000 USD 
NYS Taxes        $3,900 USD 
 
Federal Taxable Income      $196,100 USD 
 
Tax Calculation under the Tax Cuts and Jobs Act of 2017 
$196,000 x 21%=        $41,181 USD 
 
 
 
V.   New York State- Newly Hired Employees 
The following information regarding each newly hired employee must be forwarded within 20 days to 
the New York State Department of Taxation and Finance. This can be sent via mail to: 

 
New York State Department of Taxation and Finance 
New Hire Notification 
P.O. Box 15119 
Albany, NY 12212-5119 
 
Or by fax: 518-320-1080 
Or online: https://www.tax.ny.gov/bus/wt/newhire.htm 

 
A. Information for New Hire Filing 

1. Employee name and address 
2. Employee social security number 
3. Employee hire date 
4. Employer name 
5. Employer address and identification number 
6. If dependent health insurance benefits are available and, if so, date employee qualified. 

https://www.tax.ny.gov/bus/wt/newhire.htm
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A complete and legible copy of FORM IT-2104, “Employees Withholding Allowance Certificate can be 
submitted to meet these requirements. 
 
B. Disability Insurance Withholding 

Disability insurance may be withheld from the employee’s salary. The allowable withholding rate is 
½ to 1% wages paid, not to exceed 60 cents per week. 
 

C. Sales Tax Forms 
Quarterly, sales tax returns covering 3-month periods ending in February, May, August, and 
November are due by the 20th of March, June, September, and December. 
Annually, if the tax due in the four most recent quarters did not exceed $3,000 USD, permission may 
be granted to file annually. 
 

D. Minimum Wage Changes 
The federal minimum wage is $7.25 USD. 
The New York State minimum wage is $11.80 USD.  
 
Minimum wage rates differ based on industry and region. Rates will increase each year until they 
reach $15/hr. USD.  
 

E. Unemployment Insurance 
Federal Annual Form 940 is due January 31st of the following year. Deposits of tax are required 
during the year when liability exceeds $500 USD. Federal unemployment tax is calculated each 
quarter by multiplying the first $7,000 USD earned per individual by the FUTA tax rate. The 2020 
rate for New York State is 2.5% as of June 2020.  
 
The FUTA tax rate is 6.0%. The tax applies to the first $7,000 you paid to each employee as wages 
during the year. The $7,000 is often referred to as the federal or FUTA wage base. 
 

F. Mileage Reimbursement 
Beginning 01/01/2020, the allowance for reimbursement for business use of personal vehicles is 
57.5 cents/mile.  

 
 
VI.   Immigration Considerations  
 
A. The Workplace 
The workplace is regulated by both federal and state statutes and regulations, and these are generally 
equally applicable to both U.S. and foreign employers.  The U.S. Department of Labor regulates 
conditions in the workplace at the federal level, and each state has its own local labor department 
handling state-specific issues.   
 

1. Employment Eligibility 
Employers must complete an Employment Eligibility Verification Form (I-9) and examine acceptable 
forms of documentation supplied by the employee in order to confirm the employee’s citizenship or 
eligibility to work in the United States.  
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2. Expatriate Employees 
Employees that are assigned from their home country to the United States to set up a new U.S. 
operation or otherwise work in the U.S. may need a U.S. employment visa and should consult with a 
U.S. immigration professional. There will also be expatriate tax implications in both the home and 
host country for both the employee and the employer.   
Foreign workers and individuals wishing to come to the United States have many visa options to 
choose from. Each visa category is designed to meet the needs of specific groups of individuals in 
various circumstances.  Following is a brief discussion of a selected number of the most commonly 
utilized visa categories.   
 

B. Temporary Visas  
1. Business Visitor (B Visa) 

The B-1 visa is designed to allow an individual to enter the United States temporarily to carry on 
limited activities for the benefit of their foreign employer. While in the U.S., the individual must 
continue to be paid by the foreign employer.  The business activity must be associated with 
international trade or commerce. Under this classification, the individual cannot perform local 
employment that would displace a U.S.  worker.   
 
The B-1 visa classification is often used by sales personnel to enter the U.S. to solicit sales of 
foreign-made products.  The salesperson, however, is not allowed to sell products that are made 
by a U.S. subsidiary of the foreign employer.  This category may also be used to perform certain 
after-sales activities pursuant to a contract of sale.   
 
The B-1 visa is also often used by executives and managers of foreign companies to enter the 
U.S. to do certain preliminary work necessary to start up a business in the U.S. Such activities 
would include meeting with lawyers and accountants, opening bank accounts, entering 
contracts and leases for the new U.S. company, and meeting with Chambers of Commerce.   

 
2. Intracompany Transferee (L-1 Visa) 

The L-1 visa is available to individuals who have been employed full-time outside the U.S. as an 
executive, manager, or person with specialized knowledge by a foreign company, for at least 
one continuous year during the preceding three-year period.  The individual must seek to enter 
the U.S. temporarily to render services to a related U.S. company (branch, subsidiary, affiliate, or 
50/50 venture) of the foreign company in one of these capacities. 
 
To qualify as an executive or manager (L-1A classification), the employee’s duties must primarily 
involve directing the work of other managerial, supervisory, or professional employees, or 
directing a key department or function of the company’s business.  First-line supervisors will not 
qualify unless the individuals they supervise are professional employees.  A specialized-
knowledge employee (L-1B classification) is one who has special knowledge of the company 
product, services, research, equipment, techniques, management or other interests and its  
 
 
 
 
 
 



29 
 

application in international markets  or has an advanced knowledge of the process and 
procedures of the company.   
 
To be eligible for this classification, the foreign and U.S. operations must be related. 
 
Any proposed ownership arrangement must be carefully examined to ensure that a qualifying 
relationship exists for immigration purposes.  The company must also continue to do business in 
the U.S. and in at least one other country for the duration of the employee’s stay in the U.S.   
 
The L-1 visa can be issued for up to three years (only one year initially for new office situations) 
with the possibility of obtaining extensions.  For the L-1A visa, the maximum period allowed is 
seven years for and for the L-1B visa, the maximum period allowed is five years.  After this time, 
the employee must leave the U.S. for one year before being eligible to re-apply for the L visa 
classification.   
 
For exceptions and additional regulations, please visit esd.ny.gov 
 

3. Professional (H-1B or TN Visa) 
a) The H-1B Category  

The H-1B visa category can be utilized to bring individuals to the U.S. to work in, “specialty 
occupations.” A specialty occupation is a job that involves the application of highly 
specialized knowledge and has, at minimum, an entry-level requirement of a baccalaureate 
degree or its foreign equivalent in the specific specialty.   
 
The H-1B category has an annual cap of 65,000 visas, with an additional 20,000 reserved for 
those who have earned a U.S. master’s degree or higher, and its subject to a, “labor 
attestation,” requirement.  This means that the U.S. employer will have to attest to the U.S. 
Department of Labor that certain employment measures have been satisfied before hiring a 
foreign worker for a temporary period under the H-1B category.  
 
The H-1B visa can be issued for a three-year period, with the possibility of three additional 
years of extension, up to a maximum of six years.  This cap may be again extended past six 
years if certain permanent paperwork is pending. 
 

b) The TN-NAFTA Category 
The North American Free Trade Agreement (NAFTA) came to an end on June 30, 2020 and 
was replaced by the USMCA on July 1, 2020.  Certain NAFTA immigrations provisions are still 
in place at this point and allow certain Canadian and Mexican professionals to enter the U.S. 
under a TN visa to work for a U.S. employer.  The TN visa is valid for up to three years with 
the ability to obtain a three-year extension.  To be eligible under this category, the Canadian 
or Mexican must demonstrate that they are a member of one of a select number of 
professions detailed on the NAFTA professional job list. This list can be found at, 
https://travel.state.gov/content/travel/en/us-visas/employment/visas-canadian-mexican-
nafta-professional-workers.html.   
 

4. Treaty Traders (E-1 Visa) 
The E-1 Treaty Trader visa is available to citizens of countries that maintain treaties of 
commerce and navigation with the United States, including Canada.  In order to qualify for this 

https://travel.state.gov/content/travel/en/us-visas/employment/visas-canadian-mexican-nafta-professional-workers.html
https://travel.state.gov/content/travel/en/us-visas/employment/visas-canadian-mexican-nafta-professional-workers.html
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visa, the treaty trader must: be a national of a country with which the United States maintains a 
treaty of commerce and navigation; carry on substantial trade with the United States; and carry 
on principal trade between the U.S. (must be at least 50% of all international trade, not 
including domestic) and the treaty country which qualified the treaty trader for E-1 
classification.   
 
The treaty trader application is filed at the U.S. Consulate abroad and is issued for up to a five-
year period.  An E-1 non-immigrant who travels abroad will generally be granted an automatic 
two-year period of re-admission when returning to the U.S. Requests for an extension of status 
may be granted in increments of up to five years at an embassy or two years if filing with the 
USCIS via mail with no maximum limit to the number of extensions which may be granted.  All 
treaty traders must maintain an intention to depart the United States when their status expires 
or is terminated.   
 

5. Treaty Investor (E-2 Visa) 
Nationals of certain countries having treaties of commerce with U.S. are eligible to apply for 
entry as treaty traders or treaty investors under the E visa category.  By virtue of the Canadian 
Free Trade Agreement, Canadians are eligible for this classification.  Among other countries, 
citizens of China, India, Russia, and Brazil are not eligible for an E visa as these countries do not 
maintain treaties of commerce with the U.S. The treaty investor (E-2) visa is designed for 
companies or individuals who invest or are actively in the process of investing substantial funds 
into the United States.  The U.S. business must have the, “nationality,” of the foreign country, 
meaning that at least 50% of the business must be owned by nationals of the treaty country.  
Each individual seeking to enter the U.S. must also be a citizen of the treaty country.  
 
An application must show that an investor has made a substantial investment that qualifies for 
treaty investor status.  There is no minimum dollar amount used to determine whether an 
investment is substantial.  A substantial investment is generally defined as, “proportional to the 
total value of the particular enterprise in question; or an amount normally considered necessary 
to establish a viable enterprise of the type contemplated.” The investment is measured by the 
amount that the investor has, “at risk,” in the U.S. business.   
 
The investment cannot be used solely for the purpose of earning a living for the investor. It is 
important to demonstrate that investment will create jobs for U.S. workers.  The investor must 
also demonstrate that they have assets or income from other sources that will continue after 
the investment is made.  The investor must enter for the purpose of developing and directing 
the business activities.   
 
A treaty investor application is filed directly at a U.S. Consulate abroad without the need to first 
file a petition with United States Citizenship and Immigration Services.  A treaty investor visa is 
generally valid for five years and can be extended in five-year increments.  Applications may also 
be filed for managers or executives of the U.S. enterprise or, “essential employees,” given they 
individually qualify and they possess the same nationality of the business in the U.S.  
 

C. Permanent Visas 
Permanent visas are also known as immigrant visas and/or, “green cards.” There are several methods in 
which immigrant visas are granted.   
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1. There is the method for those foreign nationals who plan to marry or are immediately related to 
a U.S. citizen or current green card holder.  These relationships may include mothers, fathers, 
brothers, sisters, daughters, sons, husbands, and wives.  If one of these relationships can be 
proven and the foreign national can demonstrate that they will not become a, “public charge,” 
of the U.S., a green card petition might then be successful.  This depends upon the immediacy of 
the relative and the availability of visa numbers.  For an estimate as to how long your petition 
may take, please contact your professional immigration advisor.  

 
2. The second method is available to foreign nationals who may be classified as international 

managers or executives, outstanding professors or researchers, or prospective non-U.S. resident 
employees with, “extraordinary abilities.” A prospective employee with a job offer in one of 
these area of expertise and having evidence of their qualifications would also apply for and 
receive permanent resident status.   

 
3. A third way in which permanent resident status can be achieved is a tedious process called 

Department of Labor Certification.  This category includes foreign nationals who are skilled 
workers, unskilled workers, or certain professionals.  Prior to applying for a green card, these 
foreign nationals must first apply for a Department of Labor Certification.   

 
The DOL Certification, if granted, demonstrates to the INS that no other U.S. worker can be 
found at the time of the filing of the application, that are available, willing, and able to fill the 
position for which the foreign national seeks.  If the DOL Certification is approved, the green 
card petition may then be filed with the INS, and in most cases, is then approved.  The DOL 
Certification process can often take between 36-48 months to complete, though has been 
expedited with the use of electronic forms.   
 

4. Certain foreign nationals who wish to invest in the U.S. may qualify for permanent resident 
status.  The requirements are strict.  The investment contemplated must employ at least 10 
people and total at least $1 million USD in value.   
 
Green card petitions filed on the basis of a job offer can be complicated and competent 
assistance from an immigration professional should be obtained.  For more specific 
information regarding immigration, please contact an Immigration Specialist.   
 

D. Employment-Based Immigration  
After work authorization is obtained through another visa classification, permanent resident status may 
be applied for under employment-based immigration procedures.  For individuals in H-1B or TN non-
immigrant status, an employer is required to first obtain a labor certification.   This is a multi-step 
process whereby the employer, “tests the market,” to determine that no qualified U.S. workers are 
available to fill the position and then seeks a determination from the Department of Labor that their 
efforts warrant hiring a foreign national worker in a permanent capacity.  This is a lengthy process that 
requires the employer to advertise, recruit, and reject (if appropriate) U.S. citizens or permanent 
residents that may apply for the position.   

 
After a labor certification is issued, or if the worker is exempt from labor certification, the employer will 
file a preference petition with the U.S. Citizenship and Immigration Services.  Once the preference 
petition is approved, the foreign worker is then ready to enter the final stage in the process- the actual 
application for the permanent visa or green card.  Before undertaking the third and final step, there 
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must be visas available in the preference category in which the foreign worker qualifies.  If visas are not 
immediately available because of backlogs, the worker is put on the, “waiting list,” and must wait until a 
visa is available.   

 
Once a visa number is available, there are two ways a foreign worker may apply for the immigrant visa. 

 
1. The worker may apply at a U.S. Consulate from outside the U.S.  

 
2. If the person is already working in the U.S. under a temporary visa, the application may be filed 

with U.S. Citizenship and Immigration Services.   
 
E. The Immigration Act of 1990 

While we are 30 years away from the Immigration Act of 1990, we must still note the importance of 
the revised categories for employment-based visas it created in its wake.   
 
The act created five employment-based immigration categories with a mathematical formula for 
calculating the number of visas that will be issued in each of the categories.   The five categories are 
listed below: 
 
1. Priority workers are defined as, “Aliens with extraordinary ability in the sciences, arts, 

education, business or athletics; outstanding researchers and professors; and multi-national 
executives and managers.” 
 
The first two subgroups are limited to an elite group of individuals who have achieved national 
or international acclaim and have risen to the very top of their professions.  The third subgroup, 
multinational executives and managers, covers the same type of employee who is covered 
under L-1 visa standards.  Immigration in this category does not require a labor certification.   
 

2. Prospective non-U.S. resident employees who are members of professions holding advanced 
degrees or a prospective non-U.S. resident employee of exceptional ability in the sciences, arts, 
or business. An advanced degree is defined as any degree above a baccalaureate degree.  An 
employee without an advanced degree may still qualify under this category if they have a 
baccalaureate degree and at least five years of progressive experience in their specialty. 
 

3. Skilled workers, professionals (possessing at least a bachelor’s degree) and other workers.   
 

4. Special immigrant visas under this category will be available primarily to religious workers. 
 

5. Employment Creation Visas 
This category provides visas for foreign investors entering the U.S. for the purposes of 
establishing a new commercial enterprise.  A general rule of a capital investment of $1 million 
USD will be required.  The investment must create at least ten full-time jobs for U.S. workers, 
not including the investor and their family.  The act establishes a program to prevent fraud 
under this category by providing for conditional permanent resident status.  The investor may 
apply to have the condition removed after two years by showing that the investment has been 
sustained.   
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F. Family Sponsored Immigration 
Relatives such as parents, spouses, children over the age of 21, and siblings are potential sponsors 
under the family sponsorship provisions.  Labor certification is not required prior to the filing of a 
family-sponsored petition.  Depending upon the status of the relative sponsor, backlogs can vary 
dramatically under these provisions. 
 

G. Diversity Visas 
The congressionally mandated Diversity Immigrant Visa Program makes available up to 55,000 
diversity visas (DV) annually, drawn from random selection among all entries to persons who meet 
strict eligibility requirements from countries with low rates of immigration to the United States.  The 
law and regulations require that every diversity visa entrant must have at least a high school 
education or its equivalent have, within the past five years, two years of work experience in an 
occupation requiring at least two years’ training or experience.   

 

 L-1 Status: Intracompany Transferees E-2 Status: Treaty Investors 

Summary Allows managers/executives (L-1 A) and 
specialized knowledge employees (L-1 B) 
to “transfer” to an affiliated U.S. company. 
Applicant must have one year of full-time 
employment with parent, subsidiary, 
affiliate, or branch office outside the U.S. 
before eligible for L-1 transfer.  

Allows nationals of treaty countries to 
invest a substantial amount of capital in a 
new or existing U.S. business. Investments 
must be “at-risk,” in the commercial 
sense.  

Procedure Canadian citizens can apply for status in-
person at a port-of-entry for immediate 
decision.  All other nationalities must file a 
paper-based application at a USCIS Service 
Center; upon approval, applicant must 
attend visa interview at U.S. 
Consulate/Embassy abroad. 

E-2 visa applications are submitted to the 
U.S. Consulate/Embassy abroad. 
Processing time for government review 
varies by location. Applicant must attend 
in-person visa interview.  Applications 
may also be filed with USCIS for foreign 
nationals currently in the U.S.  

Government Fees $460 USD petition filing fee 
$500 USD anti-fraud fee 
$6 USD I-94 card or 
$1410 USD premium processing 

$205 visa application Consulate fee; $460 
petition fee if filing by USCIS.  

Duration Initial approval period of up to three years 
(existing U.S. business) or one year (new 
office). Extensions may be granted. L-1 A: 
7 years. L-1 B: 5 years. Renewals beyond 
5/7 year limit available to individuals in 
U.S. less than 183 days per year.  

Visas issued up to five years depending on 
consular post.  Applicant admitted to the 
U.S. for two-year periods not to exceed 
visa validity date.  Extensions possible so 
long as the applicant continues to comply 
with all visa requirements.   

Dependents Spouses and children under age 21 may 
be admitted to the U.S. in dependent L-2 
status. Spouses may apply for U.S. 
employment authorization; children may 
attend school.  

Spouses and children under age 21 may 
be admitted to the U.S. in dependent E-2 
status.  Spouses may apply for U.S. 
employment authorization; children may 
attend school.  
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Can I obtain a 
Green Card? 

Permits, “dual intent,” meaning individual 
may apply for permanent residency and 
hold non-immigrant status 
simultaneously.  Managers and executives 
may file immigrant petition without first 
obtaining a PERM labor certification 
approval; this streamlines the green card 
process.  

E-2 status does not permit dual intent. An 
E-visa applicant must intend to depart 
from the U.S. upon expiration/termination 
of status. Green cards may be an option in 
limited circumstances.   

Required 
Documents 

Petitions require extensive corporate 
documents of both foreign and U.S. 
companies, applicant’s qualifying 
employment abroad, and credentials for 
position in the U.S.  

Petitions require extensive financial 
documentation providing substantial, at-
risk investments in the U.S. and source of 
funds.  New business requires business 
plan with five-year projections showing 
creation of jobs for U.S. workers.  

 
VII.   Insurance 
It is important to design an insurance program that suits your business needs and risks.  A lifetime of 
work and dreams can be lost in a minute if you don’t have adequate coverage.  Deciding what coverage 
is adequate takes planning and forethought, just like other aspects of business.  The first step is to enlist 
a professional insurance agent, broker, or consultant who will explain the types of coverage available 
and can help develop an effective insurance program for your business.  
 
Insurance isn’t just protection against disaster.  It has positive benefits and advantages few business 
owners realize.  Employee programs such as health benefits can help you retain good employees. 
Borrowing against equity in your life insurance or retirement fund is one way to raise capital for 
expansion.  It can also improve your bank and supplier credit. In addition, you can insure against your 
loss of business income as well as your goods in disastrous situations.  
 
In New York state, if you have any employees, you are required to carry workers compensation and 
disability benefits insurance. If you own a car or truck for business, you need auto insurance. Your bank 
or your investors might require you to maintain life, business interruption, fire, or other types of 
insurance to cover your investments.   
 
The following section will outline your insurance needs.  For more information, please contact a licensed 
agent, broker, or consultant.  

 
A. Insurance Professionals 

1. Agents 
Agents are licensed representatives of insurance companies who are responsible for marketing 
and the company’s products. They usually earn commissions based on their sales.  They might 
represent only one company (captive) or several companies (independent).  
 

2. Brokers 
Brokers are licensed representatives who represent a number of different carriers.  They earn 
commissions based on their sales.  Brokers are construed to represent the buyer.  
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3. Consultants 
Consultants can help evaluate a business’ needs, design a plan and recommend the most 
economical carrier.  Consultants are paid by the buyer based on a contract or agreement.  
 

B. Types of Coverage 
Insurance coverage is available for almost every conceivable risk you may face as a business owner.  
The cost and specific coverage of policies may vary widely among insurers.  The types of business 
insurance available and how you can use it should be carefully discussed with a trained professional 
agent, broker, or consultant.  Generally, coverage falls under one of the following categories: 
 
1. Property Insurance 

Property Insurance covers the gamut of possible loss of property from a multitude of perils (fire, 
smoke, explosion, and vandalism). Often you can buy comprehensive, “all-risk,” coverage. You 
can cover the property for its cash value at the time of loss, replacement costs, or an appraised 
value. You may need special protection for accounts, bills, currency, deeds, etc.   
 

2. Liability Insurance  
This insurance covers your legal liabilities from accidents and other injuries. In addition to bodily 
injury, you may be covered for personal injuries as well- libel, slander, etc. You could also be 
liable for others under contract to you, a circumstance that is also insurable. 
 

3. Auto insurance 
Auto insurance covers your liabilities for injury and the cost of repairing a vehicle in case of 
accident.  It does not cover loss of cargo or goods.  You may also insure your vehicles and 
workers against accidents with uninsured drivers.  
 

4. Business Interruption Insurance 
This coverage protects a business in case a fire or other peril shuts your company down.  It can 
cover employees’ salaries, taxes, rent, utilities, etc. You may also protect against business losses 
if a peril shuts down a key supplier, you occur losses due to utility failures, or incur losses when 
an insured peril doesn’t shut the business down, but seriously disrupts production and/or 
productivity. 
 

5. Health Insurance 
As of January 1, 2015 - If a company qualifies as a large employer within the state of New York 
(generally one with a least 50 full-time and full-time equivalent employees), they may have to 
offer health insurance that meets specific standards (please visit links below). If employers do 
not comply, they may be required to pay a tax penalty.  
 
If a company does not qualify as a large employer (49 or less full-time or full-time equivalent 
employees), they are not required to offer health insurance plans to employees, and will not 
face tax penalties for not providing insurance as an employee benefit.   
 
More information may be found at https://nystateofhealth.ny.gov/employer, or by visiting 
https://www.gochamberhealth.com/ 
 
 
  

https://nystateofhealth.ny.gov/employer
https://www.gochamberhealth.com/
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6. Business Life Insurance 
A business life insurance policy is simply a normal life insurance policy that is owned by a 
business instead of an individual.  
 
As with personal life insurance, business life insurance can be either permanent, which is 
more expensive and builds up cash value over time, or term, which offers pure death 
benefit protection but is much cheaper. There are three main types of permanent  cash 
value policies. 
 
Whole life insurance is the most conservative type of life insurance, and the insurance 
company pays dividends into the cash value in your policy on a regular basis. Universal life 
insurance is more flexible and pays interest into your cash value instead of dividends. 
Variable universal life is more aggressive in nature, as it invests the cash value in your 
policy into a portfolio of mutual fund subaccounts that do not guarantee your principal. All 
three forms of insurance are designed to last for your entire life. 
 
Term life insurance is much cheaper than any form of cash value, but as the name states, it 
only provides coverage for a specific period of time. The premiums can also become as 
expensive as cash value life insurance when you get into your later years. Most financial 
planners will therefore recommend some form of cash value life insurance to business 
owners because the coverage will typically need to be in place throughout their lives.  
 

7. Workers Compensation (information provided by http://www.wcb.ny.gov/) 
Workers' compensation is insurance that provides cash benefits and/or medical care for workers 
who are injured or become ill as a direct result of their job. 
Employers pay for this insurance and cannot require the employee to contribute to the cost of 
compensation. Weekly cash benefits and medical care are paid by the employer's insurance 
carrier, as directed by the Workers' Compensation Board. The Workers' Compensation Board is 
a state agency that processes the claims. If Board intervention is necessary, it will determine 
whether that insurer will reimburse for cash benefits and/or medical care, and the amounts 
payable. 
 
In a workers' compensation case, no one party is determined to be at fault. The amount that a 
claimant receives is not decreased by their carelessness or increased by an employer's fault. 
However, a worker loses their right to workers' compensation if the injury results solely from his 
or her intoxication from drugs or alcohol, or from the intent to injure him/herself or someone 
else. 
 
A claim is paid if the employer or insurance carrier agrees that the injury or illness is work-
related. If the employer or insurance carrier disputes the claim, no cash benefits are paid until 
the workers' compensation law judge decides who is right. If a worker is not receiving benefits 
because the employer or insurance carrier is arguing that the injury is not job-related, he or she 
may be eligible for disability benefits in the meantime. Any payments made under the Disability 
Program, however, will be subtracted from future workers' compensation awards. 
If a worker can return to their job but the injury prevents them from earning the same wages 
they once did, they may be entitled to a benefit that will make up two-thirds of the difference. 
They may also return to work in light or alternate duty before they are fully healed. 
 

http://www.wcb.ny.gov/
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8. Disability Insurance (information provided by http://www.wcb.ny.gov/) 
New York is one of a handful of states that require employers to provide disability benefits 
coverage to employees for an off-the-job injury or illness. Coverage for disability benefits can be 
obtained through a disability benefits insurance carrier who is authorized by the New York State 
Workers' Compensation Board to write such policies. Another option is for large employers to 
become authorized by the Board to self-insure.  
 
Disability benefits are temporary cash benefits paid to an eligible wage earner, when they 
become disabled by an off the job injury or illness. The Disability Benefits Law provides weekly 
cash benefits to replace, in part, wages lost due to injuries or illnesses that do not arise out of or 
in the course of employment. Disability benefits are also paid to an unemployed worker to 
replace unemployment insurance benefits lost because of illness or injury. 
 
Disability benefits include, “cash,” payments only. 
 
Medical care is the responsibility of the claimant. It is not paid for by the employer or insurance 
carrier. Cash benefits are 50 percent of a claimant's average weekly wage, but no more than the 
maximum benefit allowed, currently $170 per week. 
 
Benefits are paid for a maximum of 26 weeks of disability during 52 consecutive weeks. For 
employed workers, there is a 7-day waiting period for which no benefits are paid. Benefit rights 
begin on the eighth consecutive day of disability. An employer must supply a worker who has 
been disabled more than seven days with a Statement of Rights under the Disability Benefits 
Law, within five days of learning that the worker is disabled.  
 
An employer is allowed, but not required, to collect contributions from its employees to offset 
the cost of providing benefits. An employee's contribution is computed at the rate of one-half of 
one percent of his/her wages, but no more than sixty cents a week.  
 
If an employee has more than one job at the same time, with combined wages of more than 
$120 per week, the employee may request each employer to adjust the contributions in 
proportion to the earnings of each employment. The combined contributions may not exceed 60 
cents per week. The request should be made as soon as the employee enters a second job. 
 

9. Paid Family Leave 
In 2016 Governor Cuomo signed into law a comprehensive Paid Family Leave policy funded by 
employee deductions. Paid Family Leave provides eligible employees job-protected, paid time 
off to: 
 

a) Bond with a newly born, adopted, or fostered child 
b) Care for a family member with a serious health condition, or 
c) Assist loved ones when a spouse, domestic partner, child, or parent is deployed abroad 

on active military service.   
 
Paid Family Leave also provides job protection, continued health insurance, and protection from 
discrimination or retaliation.   
 

http://www.wcb.ny.gov/
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Most private employers with one or more employees are required to obtain Paid Family Leave 
insurance. New York designed this leave to be easy for employers to implement with three key 
tasks: 
 

a) Obtain coverage 
b) Collect employee contributions to pay for their coverage 
c) Complete their employer portion of the Paid Family Leave request form when a worker 

applies for leave.   
 
The 2020 contribution is 0.270% of an employee’s gross wages per pay period up to 
$196.72/year. 

 
 
VIII.   Real Estate 
Many companies will establish their first physical presence in the U.S. by leasing office, warehouse, or 
industrial space.  Once the start-up company has established itself (steady sales, steady management, 
financing), they may decide to purchase a building or land upon which to construct a new facility.   
 
A. Leasing 

Leasing real estate in the U.S. is not entirely different from the leases executed in other countries.  
Leases will be for a minimum of one year on average, and generally include provisions for the 
payment of utilities (sewer, water, heat, electric). Ancillary services such as plowing, grounds 
maintenance, and cleaning may also be addressed in a typical real estate lease.   
 
In the U.S., a “triple net,” lease means that the tenant must pay (in addition to rent), the cost for 
utilities, taxes, and insurance.  Many leases will stipulate that the tenant pays for utilities only, but 
the lease would still be referred to as a, “net lease.” 
 
Lease rates for industrial spaces will vary along the New York State- Vermont- Canadian border per 
foot, per year, net, etc.  Options to renew the lease are common and occasionally some landlords 
will offer an option to purchase as part of the lease terms and conditions. 
 
Standard leases are commonplace- Tenants are strongly encouraged to have all leases reviewed by 
legal counsel.  Generally, short-term leases are unrecorded instruments and unless for extremely 
long durations, are not, “bankable” (cannot be used as collateral). Leases, on most occasions, will 
contain provisions for renewal, for increases in the lease rate, insurance requirements, liability 
clauses, and conditions for termination.  
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B. Buying 
The purchase of land or buildings is not a decision into which a company should enter lightly.  There 
are a number of considerations worthy of careful review.  This list includes, but is not necessarily 
limited to: 
 
1. The use of an, “offer to purchase,” document (standard forms are available and can be 

customized. 
 

2. The necessity for environmental review  
 

3. The requirement for a title search 
 

4. An evaluation of the building’s assessed value (the value used by the taxing jurisdiction) 
 

5. A review of the building’s appraised value (the value given to a property by a professional 
appraiser) 

 
6. The use of private bank, or public financing.  

 
7. The necessity for local permits to occupy, renovate, or build at your new location.  

 
8. The calculation of land taxes, due and payable at the time of closing estimates in the future.  

 
9. A review of the facility’s historical occupancy costs, including heat, electricity, sewer, water, 

maintenance, and repair charges- plus a consideration for capital expenses. 
 

10. A thorough inspection of the facility (usually conducted by a licensed contractor or inspection 
firm) to determine structural defects, if any, and to estimate the cost of repairs and/or 
improvements.  

 
Companies looking to lease, buy, and/or build real estate should consult an attorney before entering 
into any legally binding agreements.  
 
 
IX.   Economic Development Incentives and Opportunities 
Please note that this is a small selection of the many and various incentives available to NY businesses. 
For more information please contact North Country Chamber of Commerce or Empire State 
Development.  
 
A. Empire State Development  

The mission of Empire State Development (“ESD”) is to promote a vigorous and growing state 
economy, encourage business investment and job creation, and support diverse, prosperous local 
economies across New York State through the efficient use of loans, grants, tax credits, real estate 
development, marketing and other forms of assistance. A list of their programs can be found below: 
 
1. Excelsior Jobs Program 

The Excelsior Jobs Program provides job creation and investment incentives to firms in targeted 
industries such as biotechnology, pharmaceutical, high-tech, clean-technology, green 
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technology, financial services, agriculture, and manufacturing. Firms in these industries that 
create and maintain new jobs or make significant financial investment are eligible to apply for 
up to four new tax credits. The Program encourages businesses to expand in and relocate to 
New York while maintaining strict accountability standards to guarantee that businesses deliver 
on job and investment commitments. Program costs are capped annually to maintain fiscal 
affordability and ensure that New Yorkers realize a positive return on their investment. 
 
Firms in the Excelsior Jobs Program may qualify for four, fully refundable tax credits. Businesses 
claim the credits over a 10-year period. To earn any of the following credits, firms must first 
meet and maintain the established job and investment thresholds outlined in Program Eligibility 
below:  

 
a) The Excelsior Jobs Tax Credit: A credit of up to 6.85% of wages per net new job. For a 

qualified green project, up to 7.5% of wages per net new job.  
 

b) The Excelsior Investment Tax Credit: Valued at 2% of qualified investments. For a 
qualified green project, 5% of qualified investments.  

 
c) The Excelsior Research and Development Tax Credit: A credit of 50% of the portion of 

the Federal Research and Development tax credit that relates to expenditures in NYS to 
credit up to six percent of research expenditures attributable to activities conducted in 
NYS. For a qualified green project, up to eight percent of research expenditures 
attributable to activities conducted in NYS.  

 
d) The Excelsior Real Property Tax Credit: Available to firms locating in certain distressed 

areas (see Investment Zone list below) and to firms in targeted industries that meet 
higher employment and investment thresholds (Regionally Significant Project). 

 
2. START-UP NY 

START-UP NY helps new and expanding businesses through tax-based incentives and innovative 
academic partnerships. START-UP NY offers new and expanding businesses the opportunity to 
operate tax-free for 10 years on or near eligible university or college campuses in New York 
State. Partnering with these schools gives businesses direct access to advanced research 
laboratories, development resources and experts in key industries.  
START-UP NY businesses must be: 
 

a) A new, start-up company 
b) A company from out-of-state that is relocating to New York state; or 
c) An expansion of an existing NY state company 
d) Create new jobs/positions- Every business is required to create and maintain net new 

jobs. 
 
Employees of businesses that open in START-UP NY communities will be exempt from paying 
income taxes.  Personal income is capped at 10,000 people per year and capped after 5 years at 
$200,000 USD.  
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3. Employee Training Incentive Program 
The Employee Training Incentive Program provides refundable tax credits to New York State 
employers for skills training that upgrades or improves the productivity of their employees. 
Businesses can also receive tax credits for approved internship programs that provide training in 
advanced technology, life sciences, software development or clean energy. 
 

4. Minority and Women-Owned Business (MWBE) Development & Lending Program 
The MWBE program was developed to provide financial assistance to minority- and women-
owned business enterprises (MWBE) in New York state, as well as to projects and programs that 
assist the development of entrepreneurship among minority persons and women in New York 
state. 

 
Assistance is offered through: 

 
a) Lending in conjunction with local, community, and regionally based entities 
b) Lending for certified government contractors and eligible government contractors 
c) Direct financial assistance  
d) Incubator assistance 
e) Technical assistance 

 
Additional information may be found at https://esd.ny.gov/minority-and-women-owned-business-
development-lending-program 
 
5. Service Disabled Veteran Owned Businesses 

The Service-Disabled Veteran-Owned Business Act, signed into law by Governor Andrew M. 
Cuomo on May 12, 2014, allows eligible Veteran business owners to get certified as a New York 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.nysenate.gov/legislation/laws/EXC/A17-B
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State Service-Disabled Veteran-Owned Business (SDVOB). The goal of the Act is to encourage  
and support eligible SDVOBs to play a greater role in the state's economy by increasing their 
participation in New York State's contracting opportunities. The OGS Division of Service-Disabled 
Veterans' Business Development is responsible for certifying eligible SDVOBs and assisting and 
promoting their participation in the state's procurement activities. 
 
Additional information may be found at https://ogs.ny.gov/veterans 

 
6. Consolidated Funding Application (CFA) 

The CFA allows applicants to be considered for multiple sources of funding for a project by filling 
out just one application.  

 
a. List of Programs Available Through the CFA 

i. Empire State Development Grants Funds 
ii. Excelsior Jobs Tax Credit 

iii. Market New York 
iv. Business Incubator and Innovation Hot Spot 
v. Economic Development Purposes Fund 

vi. Strategic Planning and Feasibility Studies 
vii. Environmental Investment Program 

viii. Industrial Development Bond Cap 
 

Additional and ongoing information on the CFA and its funding streams may be found at 
https://regionalcouncils.ny.gov/cfa, which will be covered in the following section on Regional 
Economic Development Councils (REDC) 
 

B. Regional Economic Development Councils  
The Regional Economic Development Council initiative (REDC) is a key component of Governor 
Andrew M. Cuomo's transformative approach to State investment and economic development. In 
2011, Governor Cuomo established 10 Regional Councils to develop long-term strategic plans for 
economic growth for their regions. The Councils are public-private partnerships made up of local 
experts and stakeholders from business, academia, local government, and non-governmental 
organizations.  
 
After seven rounds of the REDC process, more than $5.4 billion has been awarded to more than 
6,300 job creation and community development projects consistent with each region’s strategic 
plans, projecting to create and retain more than 220,000 jobs. 

 
C. For Manufacturers 

Qualified New York manufacturers benefit from a zero percent rate on their business income base, a 
reduced tax rate and cap on their capital tax base, lower fixed dollar minimum tax amounts, and a 
real property tax credit. 
 
For tax years beginning on or after January 1, 2018, the definition of a qualified New York 
manufacturer has been changed to use the New York State adjusted basis rather than the federal 
adjusted basis when determining whether a manufacturer meets the $1 million or $100 million 
property thresholds for determining eligibility for the manufacturer’s tax rate reductions and the 
real property tax credit.  

https://ogs.ny.gov/veterans
https://regionalcouncils.ny.gov/cfa
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A qualified New York manufacturer is a manufacturer (or in the case of a combined report, a 
combined group) that is principally engaged in the production of goods by manufacturing, 
processing,  
assembling, refining, mining, extracting, farming, agriculture, horticulture, floriculture, viticulture, or 
commercial fishing during the tax year that either has property in New York State of the type 
described for the investment tax credit under Tax Law § 210-B.1(b)(i)(A)1 that has an adjusted basis 
for New York State tax purposes of at least $1 million at the end of the tax year, or has all of its real 
and personal property in New York State. 
 

D. Industrial Development Agencies  
(Information provided by New York State Economic Development Council) The purposes of 
Industrial Development Agencies (IDAs) are to promote, develop, encourage and assist in the 
acquiring, constructing, reconstructing, improving, maintaining, equipping and furnishing industrial, 
manufacturing, (civic facilities), warehousing, commercial, research and recreation facilities 
including industrial pollution control facilities, educational or cultural facilities, railroad facilities, 
horse racing facilities … and continuing care retirement communities, and thereby advance the job 
opportunities, health, general prosperity and economic welfare of the people of the state of New 
York and to improve their recreation opportunities, prosperity and standard of living. 
 
IDAs can assist economic development projects by: 
 

1. Issuing tax exempt and taxable bonds for qualifying projects 
2. Conveying real property tax abatements, typically through a PILOT or straight lease 

transaction. 
3. Abating sales taxes for construction materials and equipment 
4. Abating mortgage recording taxes 
5. Eminent domain  

 
The types of projects that IDAs can assist include: 
 

1. Industrial 
2. Commercial 
3. Retail under limited circumstances 
4. Industrial Parks 
5. Horse racing facilities 
6. Railroad facilities 
7. Life care communities 
8. Waste disposal facilities 
9. Low-income rental housing units 
10. Not-for-profits 
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Garry Douglas 
President and CEO, North Country Chamber of Commerce 
 
Garry has been President and CEO of the North Country Chamber since 1992. Under his leadership, the 
organization has become the largest business and economic development alliance in northern New York 
and one of the five largest chambers in the state with more than 4,000 members.  
 
He and his Chamber play a lead role in Quebec-New York relations, including co-leading the Quebec 
New-York Corridor Coalition with the FCCQ. He has been identified by successive Quebec Governments 
as Quebec's best friend in the U.S.  
 
The North Country Chamber, with mentorship from the Pole d'excellence, has organized the North 
American Center Of Excellence For Transportation Equipment, known as NAmTrans, as a support 
organization for the 52 company cluster of Transportation Equipment and Aerospace manufacturers in 
New York's North Country region. A Cooperation Agreement was signed between the Pole and 
NAmTrans in St-Jean-sur-Richelieu three years ago.  
Before coming to the Chamber, Garry Douglas was Executive Assistant to a leading Member of Congress 
for 14 years, and enjoys an active and close relationship with elected officials of both parties in 
Washington and New York.  
 
Susan Matton 
Vice President for Economic Development, North Country Chamber of Commerce 
 
Susan Matton is Vice President for Economic Development at the North Country Chamber of 
Commerce in Plattsburgh. Susan has worked at the Chamber since 1995. She is a Certified 
Economic Developer and a Certified Professional in Human Resources. 
 
Susan is responsible for Foreign Direct Investment and retention of businesses in the region, 
cross border relationship building and technical assistance for industrial companies. She works 
in cooperation with state, provincial, county, regional and municipal economic development 
agencies and Chambers of Commerce in both New York and Quebec. 
 
Susan served as Co-Chair of the North Country Regional Economic Development Council 
Planning and Implementation Committee from 2011-2018. 
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IX. Advertisers Index 
 
Deb Cleary 
ETS, Inc. 
186 U.S. Oval 
Plattsburgh, NY 12903 
(518) 562-4673 
dcleary@etsjobs.com 
etsjobs.com 
*Check out their ad on  
page 2 for more information 
 
Danielle King 
The Development Corporation 
190 Banker Rd.  
Suite 500 
Plattsburgh, NY 12901 
Phone: (518) 563-3100 
dkking@tdcnny.com 
tdcnny.com 
*Check out their ad on  
page 6 for more information 
 
Bill Owens 
Stafford, Owens, Curtin and Trombley, PLLC. 
1 Cumberland Avenue 
Plattsburgh NY 12901 
(518) 561-4400 
wowens@soctlaw.com 
soctlaw.com 
*Check out their ad on  
page 15 for more information 
 
David Coryer 
Coryer Staffing 
173 Margaret Street 
Suite 102 
Plattsburgh NY 12901 
(518) 324-5678 
david@coryerstaffing.com 
coryerstaffing.com 
*Check out their ad on  
page 18 for more information 
 
 
 
 
 

James Holmes 
The Hoffman Eells Group, CPA’s, P.C. 
134 Boynton Avenue 
Plattsburgh, NY 12903 
(518) 561-7030 
hegcpas.com 
*Check out their ad on  
page 27 for more information 
 
Tom Robinson 
Crossborder Development Corporation 
158 Lake Street 
Rouses Point NY 12919 
(518) 297-7788 
tom@crossborderinc.com 
crossborderinc.com 
*Check out their ad on  
page 30 for more information 
 
Matthew Boire 
CDC Real Estate 
30 Bridge Rd Suite 1 
Rouses Point NY 12919 
(518) 297-7741 
matt@crossborderinc.com 
crossborderinc.com 
*Check out their ad on  
page 42 for more information 
 
Eric Ryan 
TD Bank N.A. 
One Old London Road 
Latham, NY 12110 
Phone: (518) 761-7353 
marc.yrsha@td.com 
tdbank.com 
*Check out their ad on  
page 45 for more information 
 
Susan Matton 
North Country Chamber of Commerce 
PO Box 310 
Plattsburgh NY 12901 
Phone: (518) 563-1000 
suem@northcountrychamber.com 
northcountrychamber.com 
 


