
Uber’s Drive to Stop California’s 
New Employee Classification 
Takes a Wrong Turn

Why is Employment Classification  
Important?

The correct employment classification dictates whether the hiring enti-
ty is responsible for employment tax and income withholding, deposit, 
and reporting obligations. Furthermore, gig workers who are reclassified 
as employees are subsequently entitled to overtime, minimum wage, 
health care and have rights in cases involving wage claims, insurance, 
and compliance with employment laws and ordinances.

How the IRS and California Determine  
Employment Classification

According to the Internal Revenue Service (IRS), a common-law employ-
ee is defined in terms of the ability to control performance. Thus, gen-
erally, an employer-employee relationship:

“exists when the person for whom services are performed 
has the right to control and direct the individual who  
performs the services, not only as to the result to be  
accomplished by the work but also as to the details and 
means by which that result is accomplished.3“

Ultimately, the determination requires an examination of 
the facts and circumstances of each case. The IRS also con-
siders twenty (20) common law factors useful in helping to 
make this determination.4

California’s Assembly Bill 5 codifies what is commonly re-
ferred to as California’s “ABC Test,” which was established 
in Dynamex Operations West Inc. v. Superior Court of Los 
Angeles.5 The ABC Test presumes that all workers are em-
ployees, rather than independent contractors, unless the 
hiring entity can show that the worker:

1. is free from control by their hiring entity,
2. performs services outside of their hiring entity’s usual 

course of business, and
3.  is customarily engaged in an independently establi-

shed business, which is similar to the work performed 
for the hiring entity.

As we reported last year, state government agen-

cies are increasingly scrutinizing the distinction 

between “employee” and “independent contrac-

tor” classifications.1  On August 10th, 2020, the Cal-

ifornia Superior Court in California v. Uber Tech-
nologies Inc. and Lyft Inc., dealt an early blow to 

the “gig industry” in California when it granted a 

preliminary injunction, ordering Uber and Lyft to 

designate their drivers as employees, rather than 

independent contractors, in order to comply with 

Assembly Bill 5.2 The judge put the injunction’s ef-

fective date on pause for 10 days –allowing time 

for Uber or Lyft to appeal the decision. The ulti-

mate outcome of the dispute could have an impact 

on similar pending cases involving other gig giants, 

including DoorDash Inc. and Instacart.
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Uber and Lyft: Buying Time?

Uber and Lyft have maintained that as technology companies, they 
are not responsible for the drivers, as they create an app allowing 
drivers to choose when and where to work, and simply connect 
riders to drivers as a technology company. And both companies’ 
Presidents have clearly expressed that, in light of the injunction, 
the companies may be forced to temporarily shut down.6

With a California ballot measure up for vote in November which, 
if passed, would exempt app-based companies (such as Uber and 
Lyft) from the ABC Test, it appears that Uber and Lyft are doing ev-
erything they can to further pause the injunction until the appeals 
process has run its course. And their warning that services may be 
temporarily shut down, is almost certainly intended to motivate 
the public opinion to favor their position. In the event that Califor-
nia voters fail to side with the gig giants, Uber and Lyft may very 
well keep appealing for as long as possible.

Conclusion

Uber, Lyft and other similar ride-hailing businesses have already 
suffered huge losses given the COVID-19 travel restrictions, and 

now they are facing lasting costly effects if they lose the employee 
classification battle.  Although this is a California case, and an early 
strike against Uber and Lyft since the implementation of the ABC 
Test, the final outcome is likely to impact various other employers 
who use independent contractors in California—and perhaps even 
serve as a useful model for other states grappling with the same 
controversy.

If you have employees classified as contractors, contact the 
Frost Law team at 410-862-2834 or fill out our online form for 
any questions.
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This analysis is not legal advice. It is provided for informational purposes only. 
This analysis does not constitute legal advice and is being provided on an  
informational basis only. For advice about whether and how you or your 
business can benefit from this topic, please contact your legal counsel.
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