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Investors' Challenge To $3.1B Materials Co. Sale
Moves Ahead
By Jeff Montgomery

Law360 (January 13, 2022, 8:04 PM EST) -- A stockholder suit accusing Apollo Global Management
of orchestrating a conflicted, underpriced, $3.1 billion sale of Momentive Performance Materials Inc.
in 2019 mostly survived a Delaware Chancery Court dismissal bid Thursday, along with claims
against most of Momentive's directors.

 
Vice Chancellor J. Travis Laster, in a decision from the bench after a videoconference argument,
found it reasonably conceivable that Apollo — which held 41% of MPM Holdings Inc.'s stock — acted
as controller of the advanced materials giant, and that it conceivably steered the company into a
$32.50 per share "take-under for its own interests when the company's shares were trading at $42.

 
The vice chancellor also rejected dismissal for six MPM directors in place at the time of the deal, but
released another board member as well as claims against the three-company, Korea-based business
consortium that acquired MPM.

 
"I think the first question, and the question that drives much of the analysis, is whether Apollo was a
de facto controller," the vice chancellor said. "There's more than enough evidence for pleading
purposes" despite Apollo's ownership of less than a majority of shares.

 
Afterward, Steven M. Hecht of Rolnick Kramer Sadighi LLP, counsel to the stockholders, said: "We are
gratified that the court upheld our claims against Apollo for its role in the take-under as well as the
other defendants. As a combination appraisal and breach of fiduciary duty case, we seek fair value
for all those who tendered their shares in the merger as well as those who exercised their statutory
right to appraisal."

 
The difference between the $42 per share trading price when the merger agreement was signed and
the $32.50 deal price represented a more than $275 million loss, Hecht said. "We intend to recover
that loss for investors," he said.

 
Originally launched in 2019 as a suit for post-deal court appraisal of MPM stock by stockholders
unsatisfied with the $32.50 per share terms, the Chancery Court suit morphed during initial
investigation into a hybrid, consolidated suit seeking damages for fiduciary breaches and a court
determination of the company's price per share value.

 
Central to the breach claims are allegations in the suit, among other points, that "Apollo manipulated
the merger process, at the expense of other shareholders," in order to free $168 million in
management performance fees that, without a sale, would be trapped in an Apollo investment fund
holding MPM stock and overdue for a cash-out.

 
Also contributing to Apollo's purported conflicts, the vice chancellor said, were allegations that the
deal settled litigation and liabilities that Apollo faced in connection with MPM's 2014 bankruptcy and
provided for a payout of an Apollo "total return swap" that masked its interest in MPM's senior debt.

 
During the arguments and in court briefs, the shareholders also alleged that Apollo exercised control
over MPM through a shared services agreement between MPM and Hexion Specialty Inc., an Apollo-
controlled business that MPM acquired in 2010. The sharing gave Apollo a grip on MPM's business
through influence over everything from administration, senior management and technology to
accounting, finance and other critical areas, the stockholders said.
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"In the outside world, if you ask someone who runs this company, it's Apollo," Hecht said, telling the
vice chancellor that Apollo could disrupt MPM's business if it grew unhappy. He noted that discovery
had turned up a critical pre-deal document translated from Korean reflecting communication between
the Korean consortium and Apollo about Apollo's clout.

"Here they are, telling the consortium prior to the time we even know the consortium contacted
[MPM] that Apollo told the consortium they have five seats" and they can indirectly control four
seats," Hecht said, referring to the MPM board. "The [sale] process hasn't even started yet and
Apollo has told the buyer, 'Don't worry, I've got five seats and I control the board.'"

Hal S. Shaftel, counsel to the consortium, said the stockholders had seized on a fraction of a
document, and said that the full communication undercuts and refutes allegations of conspiracy or
aiding and abetting. He also said that 1.8 million pages of documents collected during discovery
failed to show that confidential information flowed to the Korean buyer entities.

"There is no aiding and abetting liability, certainly not against the [buyer] investment group," Shaftel
said.

Jonathan Rosenberg of O'Melveny & Myers LLP, counsel to Apollo, said the complaint carried no
allegations that Apollo had power to block an initial public offering, run the sale process or influence
the company's information statements.

"Even if they did allege that Apollo was a controlling shareholder, they haven't alleged a sufficient
diverging interest to constitute a disabling conflict," Rosenberg said.

Vice Chancellor Laster dismissed the Korean buyer consortium from the case after the arguments,
but at the same time said that the translated document, "contrary to the most recent defense lawyer
arguments, absolutely is evidence of something Apollo said."

Although the document reflected non-native, non-English-speaker observations, the vice chancellor
said "it says 'Apollo is telling us this.' It is putting the statement in Apollo's mouth. I may not credit
it, but it may be something that reinforces what one gets as an overarching inference."

One of the MPM directors was also dismissed, but six remained in the case, the vice chancellor ruled.

Jaren Janghorbani of Paul Weiss Wharton Rifkind & Garrison LLP, counsel to the directors, said that
the facts of the case warrant deference to MPM's business judgment, based on its approval through
written consents by a majority of disinterested stockholders.

"Apollo was incentivized to receive the maximum sale price," Janghorbani said, adding that there was
no evidence of "fire sale" pressures and "no evidence of a liquidity crisis" driving an Apollo need to
unlock fees tied up with MPM.

Also, attorneys for the directors argued, none of the claims can overcome exculpation provisions in
the company's charters shielding directors from liability.

The petitioning stockholder parties are represented by Samuel T. Hirzel II and Elizabeth A. DeFelice
of Heyman Enerio Gattuso & Hirzel LLP, Lawrence A. Rolnick, Steven M. Hecht and Jarett N. Sena of
Rolnick Kramer Sadighi LLP, Ned Weinberger, Derrick Farrell and David J. Schwartz of Labaton
Sucharow LLP, David J. Margules, Elizabeth A. Sloan and Brittany Giusini of Ballard Spahr LLP and
Eric M. Andersen of Andersen Sleater Sianni LLC.

The MPM directors are represented by Daniel A. Mason, Matthew D. Stachel, Andrew J. Ehrlich, Jaren
Janghorbani and Jacobus Schutte of Paul Weiss Rifkind Wharton & Garrison LLP.

The buyer consortium is represented by Samuel L. Moultrie, Lisa Zwally Brown, Hal S. Shaftel and
Maura Miller of Greenberg Traurig LLP.

Apollo Global Management Inc. and its affiliates are represented by Kevin R. Shannon and Matthew F.
Davis of Potter Anderson & Corroon LLP and Jonathan Rosenberg and B. Andrew Bednark of
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O'Melveny & Myers LLP.

The case is In re MPM Holdings Inc. Appraisal and Stockholder Litigation, case number 2019-0519, in
the Court of Chancery of the State of Delaware.

--Editing by Bruce Goldman.
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