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EU Exit and The Hague Convention 
1996 

 
The UK formally left the European Union on 31 January 2020. However, there was a transition period 
(also known as an implementation period) during which time EU law continued to apply between the UK 
and the EU Member States. That transition period came to an end at 11pm on 31 December 2020.  
 
This factsheet is intended to set out the legal landscape for children with European connections. In 
particular, it considers; 

 The 1996 Hague Convention, which will be the primarily instrument governing care 
proceedings, and its core functions of jurisdiction, mutual recognition and co-operation; 

 Particular duties placed on local authorities to co-operate under the Convention 

 Incoming requests which local authorities may deal with under the 1996 Hague Convention; 

 An overview of how immigration issues may interact with care proceedings now the transition 
period has ended. 

 
CFAB is the UK Branch of International Social Services. The charity has extensive social and legal expertise 
in the field of cross-border child protection and can provide a range of services to support professionals 
in helping children with international connections. 
 
CFAB can provide a range of cross-border services to support children with vulnerabilities with 
international connections. Working with partners in 130 countries (including 1996 Hague Convention 
Contracting States and beyond) we can provide; 
 

a) Record Checks  
b) Welfare Checks – to ascertain if a child overseas is safe and well 
c) Kinship and Parenting Assessments conducted by professionals in other countries 
d) Post Placement Support Services 

 
CFAB runs a free Advice Line, five days a week, to provide guidance and practical support on international 
kinship care cases and overseas placements. For further information on any of the issues raised in this 
factsheet, please contact CFAB’s Advice Line on 0207 735 8941 or info@cfab.org.uk. 

 

Summary Points 
 

 Consider the legal framework which will govern care proceeding – much depends on the date 
when proceedings were issued.  Consider the application of the 1996 Hague Convention1  

 Note that there are obligations on Competent Authorities2 (including local authorities) to co-
operate in certain situations under the 1996 Hague Convention; 

                                                
1 https://www.hcch.net/en/instruments/conventions/full-text/?cid=70  
2 The term ‘competent authority’ is used in the 1996 Hague Convention, but it is deliberately not defined as 
different countries have different systems for taking protective measures in relation to children. In the UK, in some 

https://www.hcch.net/en/instruments/conventions/full-text/?cid=70
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 It is very important to establish a child’s nationality and immigration status, as a child’s right to 
remain in the UK (or live permanently in an EU Member State) may have been impacted by 
Brexit. In addition,  this may have implications for overseas kinship placements.  

 

Care Proceedings with a European Dimension 
 
The main points concerning the end of the transition period in relation to care proceedings are; 
 

 Care proceedings with a European Dimension were previously governed by an EU Regulation, 
Brussels IIa.  

 New proceedings issued from 1 January 2021 onwards which have a European element will 
instead be governed by the 1996 Hague Convention.  

 However, Brussels IIa (generally) continues to apply to proceedings issued before 11pm on 31 
December 2020 which are ongoing after this date.3 

 
All EU Member States are Contracting States to the 1996 Hague Convention. The Convention may have 
been less widely used in the UK, because previously, Brussels IIa took priority over the 1996 Hague 
Convention in relation to proceedings concerning children habitually resident in a Brussels IIa Member 
State.4  
 
With the loss of Brussels IIa, the 1996 Hague Convention has become the primary instrument containing 
rules as to jurisdiction, mutual recognition of orders, and cross-border co-operation. 
 
It should be noted that the 1996 Hague Convention applies between the UK and a number of Contracting 
States outside of the EU, as well as within the EU. A status table listing the Contracting States were the 
Convention is in force can be found on the HCCH Website. 
 

Key Points about the 1996 Hague Convention 

Jurisdiction  
 
Where proceedings were issued before 11pm on 31 December 2020, the jurisdictional provisions of 
Brussels IIa will continue to apply, even if proceedings are continuing after this date.5 Effectively for 
proceedings issued on or after 1 January 2021, the 1996 Hague Convention is the relevant instrument. 
 
Jurisdiction refers to a court’s power to make long term / substantive decisions about a child’s future.  
 
The primary jurisdictional ground under the 1996 Hague Convention is the same as for Brussels IIa; the 
child’s habitual residence.6 However, under Brussels IIa, the question for the court considering 
jurisdiction was the child’s habitual residence at the date that proceedings were issued. The 1996 Hague 
Convention is not based on this principle.7 Case law has suggested that the relevant date for establishing 

                                                
cases a court will be the competent authority, in others it may be the Local Authority (see DfE (2012) ‘Cross-border 
child protection cases: the 1996 Hague Convention Departmental advice for local authorities, social workers, service 
managers and children’s services lawyers’) 
3 See 2019 Withdrawal Agreement Article 67 (1) (c), (2) (b), 3 (a) 
4 Brussels IIa Article 61  
5 Withdrawal Agreement Article 67 (1) (c) 
6 1996 Hague Convention Article 5.  
7 Brussels IIa is based on the principle of perpetuatio fori – once proceedings are issued on the basis of a child’s 
habitual residence pursuant to Brussels IIa Article 8, that remains the basis for jurisdiction even if the child’s 
habitual residence changes during proceedings. By contrast, the 1996 Hague Convention is not based on the 
principle of perpetuatio fori, and if a child’s habitual residence changes during proceedings, another Contracting 

https://www.hcch.net/en/instruments/conventions/status-table/?cid=70


 

3 

 

 

the child’s habitual residence is the date of the hearing.8  
 
There are alternative grounds for jurisdiction. For example, for children who can be based on their 
presence in the UK.9 Where a child is abducted, the courts in their former habitual residence may keep 
jurisdiction in some circumstances.10 Jurisdiction can also be linked to divorce proceedings, where a child 
is habitually resident elsewhere.11 These are also similar to certain jurisdictional grounds in Brussels IIa.   
 
As with Brussels IIa, where courts in another country have jurisdiction, but a child is present in the UK 
and in need of protection, courts can take provisional or urgent protective measures in relation to the 
child on the basis of their presence. This can include an interim care order or interim supervision order.12 
 
Substantive jurisdiction can be transferred to a Contracting State with which a child has a particular 
connection, where this is in a child’s best interests, and another Contracting State is better placed to 
make decisions in the case.13 These provisions are similar to Brussels IIa Article 15. 
 

Mutual Recognition 
 
As with Brussels IIa, an order made in the UK should be recognised in another Contracting State without 
any special procedure being required. However, an application can also be made for an order to be 
recognised and enforced between Contracting States under the 1996 Hague Convention. This is 
particularly relevant for cases where a child will live overseas with a carer under a UK order such as a 
Special Guardianship Order, or Child Arrangements Order. 
 
There is no system of certificates (as there was under Brussels IIa), to assist with recognition and 
enforcement between Member States. However, the grounds for recognition / non- recognition are 
similar. 14 
 
The Withdrawal Agreement suggests that Brussels IIa can be used for the recognition and enforcement of 
orders made in proceedings issued before 11pm on 31 December 2020, even if the order in question was 
made after this date.15  
 

Co-Operation 
 
Central Authorities are designated by the 1996 Hague Convention in the same way as under Brussels IIa.  
 
There are a number of specific provisions in the Convention for cross-border co-operation, and Central 
Authorities can perform these functions directly, or indirectly through public or other authorities.  
 

                                                
State may assume jurisdiction on the basis of Article 5 (but see the Practical Handbook on the 1996 Hague 
Convention 4.10-4.11 which also addresses moves to non-contracting states). 
8 Re NH (1996 Child Protection Convention: Habitual Residence) [2015] EWHC 2299 (Fam) [24] 
9 1996 Hague Convention Article 6 
10 1996 Hague Convention Article 7 
11 1996 Hague Convention Article 10 
12 The Parental Responsibility and Measures for the Protection of Children (International Obligations) (England and 
Wales and Northern Ireland) Regulations 2010 Regulation 5 
13 1996 Hague Convention Articles 8 and 9. There may be a difficulty with incoming transfers of jurisdiction from 
Brussels IIa EU Member States to the UK, due to the effect of Brussels IIa Article 61 and 62. These provisions 
prevent a court from using the 1996 Hague Convention where a child has their habitual residence on the territory of 
a Member State – equally Brussels IIa Article 15 cannot be used to transfer jurisdiction from a Brussels IIa Member 
State to a 1996 Hague Convention Contracting State. 
14 See 1996 Hague Convention Articles 23 and 24 
15 Withdrawal Agreement Article 67 (2) (b) 
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The co-operation provisions of Brussels IIa apply to requests made before 11pm on 31 December 2020. It 
would seem that the 1996 Hague Convention will govern co-operation requests made after this date, 
even if proceedings were issued before the end of the transition period.16 
 
There are separate Central Authorities under the 1996 Hague Convention for England, Wales, Scotland 
and Northern Ireland. Contact details for the Central Authority are available on the HCCH Website.  
 
In relation to outgoing cases, local authorities should be aware of the following provisions, where it is 
mandatory authorities to co-operate across borders under the 1996 Hague Convention.  
 
It should be noted that these provisions – as with all the co-operation provisions under the Convention – 
are subject to Article 37 of the Convention which prohibits the sharing of information where this would 
place a child, their family or their property at risk. 
 
a) Article 33: Overseas Placement 

 The 1996 Hague Convention Article 33 requires that consent be obtained from the relevant overseas 
competent authority or Central Authority, before placing a child in another Contracting State ‘in a 
foster family or institutional care, or the provision of care by kafala’.  

 When seeking consent, local authorities should transmit a report on the child and reasons for the 
proposed placement or provision of care.  

 There is no definition of the types of placements that Article 33 applies to. Guidance from the 
judiciary urges local authorities to ascertain whether a proposed placement is one which requires 
consent through a process of co-operation e.g. through the Central Authority.17  

 If some kind of support or intervention is required by an overseas state authority (e.g post-placement 
support), it seems likely that Article 33 consent will be required.  

 A failure to comply with the Article 33 procedure can lead to the order placing the child in another 
Contracting State not being recognised.18 
 
 

b) Article 36 - Child exposed to serious danger travels overseas 
 

 This provision applies where a local authority has taken, or was considering taking, protective 
measures in relation to a child, and the child travels overseas.19 

 Competent authorities, such as local authorities must, in these circumstances, inform the authorities 
of that other State about the danger involved and the measures taken or under consideration.  

 This applies even if the child travels to a non-Contracting State. 

 Such information should not be transmitted if it is likely, in the opinion of the authority involved, to 
place the child’s person or property in danger or constitute a serious threat to the liberty or life of a 
member of the child’s family (see Article 37) 

 Reference can be made to CFAB’s factsheet on Families Fleeing Overseas which contains further 
information on action to take where a child at risk is moved across borders. 

 CFAB can also assist in cases where a child at risk travels overseas, through issuing a Child Protection 
Alert to the relevant authorities in the state in question. Please contact CFAB’s Advice Line for further 
information. 

 

                                                
16 Withdrawal Agreement Article 67 (3) (a) 
17 President’s Guidance on the use of ICACU 10 November 2014. Note this advice stands in contrast to DfE guidance 
on the 1996 Hague Convention (2012) which suggests that Article 33 consent will not be required for private law 
orders. 
18 1996 Hague Convention Article 23 (f) 
19 1996 Hague Convention Article 36 

https://www.hcch.net/en/states/authorities/details3/?aid=941
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Incoming Requests under the 1996 Hague Convention 
 
Other Contracting States may make request information or reports relating to children with connections 
to the UK under the 1996 Hague Convention. Central Authorities may direct these requests to various 
public bodies, primarily local authorities. For further details, reference should be made to; 
 

 The Parental Responsibility and Measures for the Protection of Children (International 
Obligations) (England and Wales and Northern Ireland) Regulations 2010 

 The Parental Responsibility and Measures for the Protection of Children (International 
Obligations) (Scotland) Regulations 2010 

 
These regulations are intended to ensure that information can be shared lawfully when requests are 
made under the 1996 Hague Convention. CFAB would encourage local authorities to respond to requests 
for information under the 1996 Hague Convention in a timely and comprehensive manner, in a spirit of 
mutual co-operation. 

It should be noted that under the 1996 Hague Convention Article 37, an authority should not transmit 
information if it is likely to place the child's person or property in danger, or constitute a serious threat to 
the liberty or life of a member of the child's family. 

 

What else has changed now the transition period has ended? 
 

Social Workers Practicing Overseas 
 

 The EU Directive on the Recognition of Professional Qualifications (Directive 2005/36/EC) can no 
longer be relied upon to enable UK qualified social workers to gain temporary registration to 
practice in another EU country and conduct assessments of kin. Please see CFAB’s factsheet on 
UK Social Workers Practising Overseas for further information. 

 
 

Immigration Issues: Nationality and Immigration Status in Care Proceedings.  
 
There is an even greater need to consider the nationality and immigration status of children with 
European connections who are the subject of care proceedings. In particular; 
 

 A child’s immigration status and nationality should be identified at the outset of proceedings, or 
ideally at a pre-proceeding stage; 

 

 If an overseas kinship placement is contemplated; 
o Identify whether the child would be able to lawfully reside in the relevant country or 

whether they would need to regularise their immigration status there – if so how? 
o Nationality and immigration status may determine the type of assessment needed. In 

some countries, it will be necessary to conduct an adoption assessment rather than a 
kinship assessment. Adoption may be the only way for a child to live permanently in the 
country in question. This issue should be explored at an early stage to avoid delay in 
planning for a child’s placement. 

o Factor a child’s immigration status into contingency planning. If the overseas placement 
breaks down, will that impact on the child’s right to remain in that country? Legal advice 
may be required in relation to this. Embassies are also sometimes able to assist with 
providing generic information about nationality and immigration status relevant to a 
child’s placement. 
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Further Information 
 
CFAB has prepared an International Kinship Care Guide in collaboration with the Cross-Border Child 
Safeguarding Working Group. The guide contains extensive information which will assist with planning for 
children to live overseas in kinship care, including many of the matters discussed in this factsheet. For 
more information please contact info@cfab.org.uk  
 

Resources 
 
CFAB – Children and Families Across Borders 
Central Authorities  - Contact Details for Central Authorities for the different parts of the UK 
Cross-border child protection cases: the 1996 Hague Convention (DFE, October 2012) 
Practical Handbook on the Operation of the 1996 Hague Child Protection Convention(HCCH, 2014) 
Family law disputes involving the EU: guidance for legal professionals from 1 January 2021 (MoJ, 2020) 
Working with foreign authorities: child protection and court orders (DFE, July 2014) 
International Kinship Care Guide (Cross Border Child Safeguarding Working Group, November 2020) 
EU Settlement Scheme: Looked-after children and care leavers: Local Authority and Health  and Social 
Care Trust Guidance (2020), published by the Home Office & UK Visa and Immigration  
Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013-Dublin III 
 
 
 

Children and Families Across Borders (CFAB) 

CFAB is the UK member of the International Social Service (ISS) network, with partners in 130 

countries. CFAB is the only non-government organisation (NGO) in the UK set up specifically to 

deal with child protection cases which involve the UK and one or more other countries. Through 

our inter-country social work team, we provide guidance and practical support on a range of 

complex international child protection issues. CFAB works with professionals from local 

authorities, the Courts, the police, NGOs and Central Government. 

mailto:info@cfab.org.uk
https://www.hcch.net/en/states/authorities/details3/?aid=941
http://cfab-cms.bitmachine.co.uk/sites/default/files/2020-11/IKC%20Guide%20Nov%202020-min_0.pdf

