
Farm-to-Consumer Legal Defense Fund Foundation 
Grant Application  

Information required as Part of Pre-Grant Inquiry  

Name of Organization: Farm and Ranch Freedom Alliance  

Address: PO Box 809, Cameron, TX 76520  

Name of Contact Person: Judith McGeary, Executive Director  

Email: Judith@FarmAndRanchFreedom.org  

Tax status: 501(c)(4)  

Applicatio
n  

1) Describe the litigation for which to seek support, the proposed objectives, and how they will  
affect issues of significant public interest.  

The requested grant is for two lawsuits, both of which are public interest litigation to support small-scale                 
farmers and local food producers from illegal government actions. Both seek to stop the enforcement of                
certain government actions that would harm small-scale farmers and food producers, potentially driving             
some out of business entirely.  

Taken individually, the claims of the farmers and food producers whose interests are advanced by the 
lawsuits would not be economically feasible using traditional private law firms. No damages are sought 
or could be sought with these claims, both because of the nature of the claims and the doctrine of 
sovereign immunity.  

Specifically, the first lawsuit seeks to stop the implementation of portions of regulations recently 
adopted by the Texas Department of Agriculture (TDA) under the Food Safety Modernization Act 
(FSMA). Under the Tester exemption to FSMA, produce farmers who gross less than $500,000 annually 
per year (indexed for inflation) and who sell more than half directly to consumers and local restaurants 
and retailers have a “qualified exemption” to the substantive requirements of the federal Produce Safety 
Rule. In addition, farmers who sell less than $25,000 annually of produce are “not covered.” The Tester 
exemption was intentionally crafted to not require small-scale farmers to register or proactively submit 
any paperwork to the government, although they do need to keep records in case a question ever arises 



as to their exemption.  

TDA’s new rule requires all produce farmers to undergo a “pre-assessment” to determine if they are not 
covered, qualified exempt, or subject to the rule. TDA claims authority to do an on-farm inspection of 
not-covered and qualified exempt farms, with penalties for farmers who refuse to allow an inspection. 
And the agency has created a new standard, “egregious conditions,” which is highly ambiguous and  
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subjective, under which the agency can shut down sales and impose high fines on any farm (including 
not-covered and qualified exempt farms).  

FARFA has brought suit against TDA under the Texas Administrative Procedures Act, the Declaratory 
Judgment Act, and for constitutional violations. FARFA seeks to block implementation and enforcement 
of the provisions described above.  

Protecting the Tester exemption is vital to the continued survival of small produce farms. The federal 
government estimates that the cost of the Produce Safety Rule, for farms without an exemption, ranges 
from $19,000 to $25,000 on average per year for a small farm. This suit is thus vital to small produce 
farms across Texas. The suit also has national implications, because we have been informed that the 
TDA is encouraging other state agriculture departments to follow its example in how to implement 
FSMA. Thus, if the rule goes unchallenged, we are likely to see other states implementing similarly 
improper requirements.  

The second lawsuit seeks to stop Harris County’s health department from imposing permit requirements 
and permit fees that are in contravention of state law. In the 2019 Texas Legislative Session, the 
Legislature adopted two bills that apply to farmers selling on their own farms and to any person selling at 
a farmers’ market food they have produced. SB 932 caps the farmers’ market vendor fees that can be 
charged by a health department at $100 annually, and specifies that the permit must be good for one year 
and can be used at any location within the health departments’ jurisdiction. HB 1694 sets basic sanitation 
standards for vendors who wish to offer samples of the food they have for sale at a farmers’ market and 
explicitly prevents local health departments from adding any additional requirements and from requiring 
a permit (and by extension, prevents them from imposing fees for sampling).  

The new laws took effect on September 1, 2019. For the last four months, the Harris County health                  
department has not enforced its pre-existing permit requirements, but took no action to amend its               
permit structure. As of December 29, 2019, the agency has stated that it will be requiring any non-                  
farmer food vendor to obtain the pre-statutory permits.  

For example, a kombucha vendor – who has a food manufacturer’s license and makes his product in a 
commercial kitchen -- is required by Harris County’s health department to also obtain a “temporary food 



establishment” (TFE) permit, simply because the vendor dispenses the kombucha from a vat into a glass 
bottle for the customer at the market. The TFE permit costs the vendor $80 for a two-week period at one 
farmers market only. For the vendor to attend one weekly farmers’ market, the total annual fee for the 
TFE permit will exceed $2,000. If the vendor attends two weekly farmers’ markets, such as on a Saturday 
and a Sunday, the TFE permit fees required by the Harris County health department will exceed $4,000 
annually. Vendors who wish to provide samples will be required to get a permit that costs $330 annually.  

In conversations with the manager of one of the markets (the Bay Area Farmers Market), health 
department officials are contending that SB 932 and HB 1694’s provisions only apply to farmers, even 
though the bills each have two specific provisions: one for farmers and one for individuals selling food at 
farmers’ markets.  
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Although most other jurisdictions in Texas are complying with SB 932 and HB 1694, Galveston County 
(which adjoins Harris County) is also ignoring the bills. Its pre-existing permit structure is less insanely 
expensive, but still in excess of SB 932’s caps; Galveston County requires farmers at farmers’ markets 
to obtain a $175 permit for each market in which they participate. For one of our member farmers, who 
sells chicken at three markets, this means $525 in annual fees, rather than the statutory cap of $100. We 
believe that if we succeed in the suit against Harris County, Galveston County is likely to come into 
compliance without further action needed.  

SB 932 and HB 1694 were adopted by the Texas Legislature in order to provide relief for small farmers 
and local food producers from unnecessarily high permit fees. As small businesses, typically with 
extremely thin profit margins, these food producers are harshly impacted by permit fees. There is 
immense public demand for healthy, sustainably raised, locally produced foods – yet the producers 
struggle to make ends meet, and the permit fees exacerbate the problem. These permit fees are not 
commensurate with the public interest in food safety, either. For example, a McDonalds only pays $330 
for its annual permit in Harris County – even though it operates a large establishment with many 
employees selling food 24 hours/day, 7 days/week. Yet the kombucha producer, and similar small local 
food businesses, must pay over six times as much in permit fees to sell for 4 hours, one day per week. 
The permit fees on farmers’ market vendors are excessive and punitive, harming not only the food 
producers, but the consumers who seek out local foods but encounter limited sources and/or higher prices 
because of these fees.  

2) Proposed total budget for the project. Please break out labor (actual time spent or estimate of  
time spent) and detail the expenses into categories (examples include but are not limited to: 
travel by air, tolls, parking, meals, etc.):  

The total budget for both cases combined is $28,415, broken down as follows:  



a. FSMA case:  
i. Attorney’s fees: $10,900 ii. Filing & process server (actual): $460 iii. Copying, postage & 

similar expenses (estimated): $250 iv. Travel expenses (mileage for 500-mile 
round trip, meals, hotel) (estimated  

based on two trips to Austin): $1,365  

b. Permits and fee caps case (SB 932/ HB 1694)  
i. Attorneys’ fees: $13,000 ii. Filing & process server (estimated): $500 iii. Copying, postage & 

similar expenses (estimated): $250 iv. Travel expenses (mileage for 440-mile 
round trip, meals, hotel) (estimated  

based on four trips to Houston): $1,690  

Please note that the budget does not include any amounts attributable to time spent by FARFA’s 
Executive Director on the case. As an attorney who worked extensively on the Tester Amendment 
and the passage of the two state bills, FARFA’s ED will undoubtedly be spending significant time 
on both cases.  
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3) Amount requested from the Foundation. Please note the Foundation will only fund up to 90%  

of the proposed budget.  

We are requesting that the Foundation provide a grant of $21,000, funding approximately 74% of the 
budget for the two cases.  

4) Name and location of Parties:  

In the FSMA lawsuit, the plaintiff is the Farm and Ranch Freedom Alliance, headquartered in 
Cameron, Texas. The defendant is the Texas Department of Agriculture and Commissioner of 
Agriculture Sid Miller.  

In the SB 932/ HB 1694 lawsuit, we anticipate that FARFA and the Bay Area Farmers’ Market (located 
in Harris County) will be joint plaintiffs. We are also discussing including one or two additional plaintiffs 
representing farmers’ markets or individual vendors, for strategic reasons (although this may lead to a 
slight increase in attorneys’ fees due to the increased work in coordinating). The defendant will be Harris 
County Public Health.  



5) Name and location of Attorney handling litigation and terms of representation. [Note to  
applicant: this is important to show that the attorney’s terms are favorable to the organization 
and that grant funds are not used for “private” benefit]:  

The attorney is Mitch Martzen, a solo practitioner in the northeast Texas area. He has been in practice 
for 13 years, including working as an active duty military lawyer, a Federal agency lawyer, and in 
private practice for individual clients.  

Mr. Martzen has offered a very favorable rate for handling the cases. His normal hourly rate starts at 
$240 and goes up based on the issues. This normal rate is already below the current market, as shown by 
the fact that it is in line for average rates in Texas ten years ago (based on a 2009 survey: 
https://www.texasbar.com/AM/Template.cfm?Section=Archives&Template=/CM/ContentDisplay.cfm&ContentID= 
11240 ).  

For these public interest lawsuits, he reduced his hourly rate to $180, estimated the number of hours 
that would be involved, and then provided a discount in return for a flat rate contract.  

On the Harris County case, Mr. Martzen has also offered a tiered option; if the case is either settled or 
ruled on through a dispositive motion before discovery, the flat rate will be only $8,000. Note that if 
that is the situation, then the requested $21,000 grant would still be less than 90% of the total 
anticipated budget, not including the time spent by FARFA’s ED.  
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6) Timeline:  

The FSMA lawsuit was filed on December 19, 
2019.  

For the Harris County lawsuit, we are in the process of drafting the representation agreement with Mr. 
Martzen, and we hope to file the suit in late January.  

7) Please request from the client approval of the use of their names and case description for use by  



the Foundation for donor appeals and website. Please indicate “yes” or “no”:  

Yes, both FARFA and the Bay Area Farmers’ Market agree that the Foundation may use their names 
and the case descriptions for donor appeals and on its website if this grant is approved.  

8) A follow up report is also required within at least 6 months of the grant being distributed.  

We will be happy to provide a follow-up report within 6 months, as well as at the conclusion of the 
litigation if it continues beyond that time frame.  

Date: January 3, 2020  

Signature
:  

Printed name and title: Judith McGeary, Executive 
Director  
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