
 

 

IN THE CIRCUIT COURT OF FAULKNER COUNTY, ARKANSAS 

CIVIL DIVISION – SECOND DIVISION 

 

RICHARD SHUMATE, JR. and 

DAMON REED, on behalf of themselves 

    and all other similarly situated persons and entities   PLAINTIFFS 

 

v. CASE NO. CV 2012-855 

 

CITY OF CONWAY, an Arkansas Municipality             DEFENDANT 

 

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF THEIR 

MOTION FOR PARTIAL SUMMARY JUDGMENT ON THE 

QUESTION OF DEFENDANT’S LIABILITY 

 

 As the result of a “great need for immediate improvement of municipal services,” Conway, 

Ark., Ordinance O-01-75 (July 10, 2001), the City of Conway in 2001 placed before its voters a 

proposed ¼ cent sales tax to be used solely to “supplement the salaries of those [City employees] 

determined to be deserving.”  Conway, Ark., Resolution R-01-18 § 2 (July 24, 2001) (emphasis 

added).  To ensure the critical endorsement for the measure of Conway Police Officers and 

Firefighters – making it easier to garner public support for the levy before the election – the 

Conway City Council emphasized to residents the exact meaning of the provision authorizing the 

tax:  “All proceeds from the one quarter cent sales tax to be voted on by the citizens of Conway . . 

. shall be expended exclusively to improve the salaries” of many City employees, including Police 

Officers and Firefighters.  Id. § 1 (emphases added).  In particular, the Council assured Conway 

Police Officers and Firefighters that passage of the tax would allow the compensation of City 

employees commiserate with “‘market pay s[c]ales’ for similar positions in similar cities in 

Arkansas,” id., and to that end the Council expressly adopted “effective December 21, 2001” 

Police Officer and Firefighter “pay scales submitted . . . by the Mayor and Human Resources 

Director,” id. § 3.  On the strength of these promises, Police Officers and Firefighters – along with 

the unions representing them – publicly supported the proposal, and voters approved 
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the ¼ cent sales tax increase on August 28, 2001. 

 Consistent with the bold assurances that were instrumental in securing the support of Police 

Officers and Firefighters (sometimes referred to as “First Responders”), which resulted in passage 

of the tax, the City embarked upon a campaign to attract and retain Police Officers and Firefighters 

by consistently proclaiming at recruiting fairs and during job interviews that the Pay Grids adopted 

by the City Council were contractual in nature and guaranteed annual pay raises.  Predictably, 

First Responders employed by the City relied on these representations, often leaving or turning 

down competing positions with greater salaries because they were confident that the yearly raises 

would soon cause Conway’s compensation to equal market rates.  (See, e.g., Kennedy Aff. ¶ 2 

(confirming that guaranteed step increases “played a major part in [his] decision to accept the 

job”).)  That is, after all, what the City had promised. 

 Unfortunately, the City ended up breaking its promises.  Although the City for a number 

of years made good on its pledge to honor the mandatory, and “automatic,” step raises, it refused 

in 2010, 2011, and 2012 to approve yearly salary increases pursuant to the Pay Grids for Police 

Officers and Firefighters.  This failure occurred despite the fact that the relevant ¼ cent sales tax 

has always produced yearly revenues far in excess of the amount necessary “exclusively to improve 

the salaries” of affected employees of the City.  Conway, Ark., Resolution R-01-18 § 1 (emphases 

added); compare Weed Dep. 66:24-67:4 (affirming that ¼ cent sales tax has always generated 

millions of dollars per year in revenue), with, e.g., Townsell Dep. 114:11 - 115:3 (reporting that, 

by the end of the Class Period, the yearly cost of the step raises had risen to $355,000).  Because 

the City reneged on the commitments it embraced when it made the Pay Grids part of the terms of 

employment applicable to its Police Officers and Firefighters, it cannot reasonably be denied that 

Conway is liable to those public servants for breach of contract.   
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I. RELEVANT FACTS 

 

 1. In 2001, the City of Conway faced a crisis:  Its employees were “underpaid” and it 

was “losing trained [workers] to other cities.”  (Reed Dep. (Ex. 1)1 29:11-12.)  Conway’s Police 

and Fire Departments bore the brunt of this predicament, as the City’s “police officers and 

firefighters [were] being cherry picked by higher-paying departments in the Central Arkansas 

area.”  (Townsell Dep. (Ex. 2) 27:3-5; see also Castleberry Dep. (Ex. 9) 20:9-12 (recollecting that 

the Fire Department had “trouble attracting and retaining firefighters because of salary 

concerns”).)  This impacted public safety, given that the loss of “better trained employees to other 

departments” made it necessary to “backfill them . . . with less trained” personnel.  (Townsell Dep. 

(Ex. 2) 20:6-8.)  Because of the resulting “level of less prepared emergency responders,” according 

to Mayor Tab Townsell, “danger [was] part of the factor.”  (Id. at 20:8-10.) 

 2. In an attempt to combat its “danger [causing] low pay scales” (City of Conway 

Document (Ex. 3) 5104-07, at 5104; see also Townsell Dep. (Ex. 2) 19:22 – 20:11), and so as to 

fill “a great need for immediate improvement of municipal services,” the City Council on July 10, 

2001 proposed the assessment of an additional ¼ cent sales tax via Ordinance No. O-01-75.  

(Conway, Ark., Ordinance O-01-75 (July 10, 2001) (Ex. 4); see also Vaught Aff. (Ex. 5) ¶ 4 

(confirming that the July 10 ordinance was designed to “improve salaries of city employees to 

make them consistent with the salaries of persons who occupy similar positions in similar cities” 

(emphasis added)).)  The Council called for a special election to be held on August 28, 2001 to 

decide the question.  (Conway, Ark., Ordinance O-01-76 (July 10, 2001) (Ex. 6).) 

 3. As the day of election approached, the City sought to improve prospects for passage 

                                                 
1 “Ex.” Designations refer to Exhibits to Plaintiffs’ Motion for Partial Summary Judgment on 

Liability which accompanies this Memorandum. 
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of the tax by obtaining the support of Police Officers and Firefighters and their respective unions.  

(See, e.g., Reed Dep. (Ex. 1) 33:11-13, 21-22 (“[T]he Conway Firefighters Local 4016[] w[as] 

approached [by Mayor Tax Townsell] for an endorsement of this sales tax.”); Reed Aff. (Ex. 7) ¶ 

6 (“[T]he City of Conway asked the Firefighters’ Union (Local 4016) and individual Firefighters 

to support the tax increase.”).)  As a “beginning politician” (Townsell Dep. (Ex. 2) 20:2), Mayor 

Townsell knew that involvement of Police and Fire would make the ¼ cent sales tax a “hot button 

issue” that would “certainly” be more likely to “get[ the general public’s] attention” (id. at 33:13-

23).   Still, Police Officers and Firefighters initially withheld any such approval because of a 

“skeptic[ism] . . . that the city would not use that quarter cent for the raises to keep [salaries] at 

fair market value range” (Reed Dep. (Ex. 1) 33:15-17 (emphasis added)), because “it was not 

clearly described that the tax would only be used ‘exclusively to improve salaries’” (Reed Aff. (Ex. 

7) ¶ 6 (emphases added)).  Mayor Townsell considered this to be a matter of “[t]rust.  [Police and 

Fire] just didn’t know if [the tax proceeds] would be used for what we said [they were] going to 

be used for.”  (Townsell Dep. (Ex. 2) 34:19-23.)  That is, Police Officers and Firefighters “were 

concerned that the money [from the tax] wouldn’t be used to raise the[ir] salaries up to market 

rates.”  (Id. at 34:24 – 35:1.) 

 4. Eager to win over hesitant Police Officers and Firefighters, the City Council passed 

Resolution No. R-01-18 to supplement Ordinance O-01-75, making clear that the language of the 

levying ordinance should be interpreted to require that “[a]ll proceeds from the one quarter cent 

sales tax . . . be expended exclusively to improve the salaries of” Conway’s employees.  (Conway, 

Ark., Resolution R-01-18 (Ex. 8) § 1 (July 24, 2001) (emphases added).)  Whereas the ordinance 

gave the City leeway to redirect tax proceeds to anything constituting “overall compensation” – 

such as “insurance . . . pension [and] the whole package in what it costs to hire an individual” 
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(Castleberry Dep. (Ex. 9) 39:23-25; see also Townsell Dep. (Ex. 2) 21:16 – 22:5) – the Resolution 

assured Police Officers and Firefighters they could trust that the City would only use the tax 

revenues “[e]xclusively to improve salaries”  (Castleberry Dep. (Ex. 9) 41:11 (emphases added); 

Townsell Dep. (Ex. 2) 42:18-20 (“[T]his is specifically referring to salaries in the resolution and 

overall compensation in the ordinance.”)).  Indeed, the City Council went so far as to remove from 

the Resolution’s official title “boilerplate” language which normally allows the City some “wiggle 

room” in spending,2 leaving no doubt that “there are no other purposes” aside from the “sole 

purpose” to use money from the tax exclusively to improve salaries.  (Townsell Dep. (Ex. 2) 43:15 

– 44:19.) 

 5. As a direct result of the Resolution, which explained the language in Ordinance O-

01-75, Police Officers, Firefighters, and their unions agreed to publicly endorse the proposed tax.  

(See, e.g., Reed Dep. (Ex. 1) 33:18-20 (“[O]nce this resolution was passed, then I recall [the union] 

jumping on board with the endorsement of the quarter cent sales tax.”); Castleberry Dep. (Ex. 9) 

42:20-24; Townsell Dep. (Ex. 2) 42:21 – 43:2.)  Plaintiff Damon Reed, who since 2001 has served 

as the President of the Conway Branch (Local 4016) of the International Union of Firefighters 

(Reed Dep. (Ex. 1) 12:1-5, 16-18), reports that after the individual Firefighters comprising the 

union “voted to endorse this quarter cent sales tax,” he worked with the Mayor to develop “a game 

plan to ensure the passage of this tax” (id. at 29:25-30:3).   

 6. Mayor Townsell advises that “[a]ll resolutions are the expressed intent of the city 

                                                 
2 As originally proposed, the title of the Resolution read, in pertinent part, “A Resolution Declaring 

the Intent of the City Council of Conway, Arkansas to Dedicate the Proceeds of the [relevant] One 

Quarter Cent Sales Tax . . . Exclusively to the Salaries of the Employees of the City of Conway 

and for Other Purposes.”  Minutes of the City Council, City of Conway, Arkansas (Ex. 10) 118 

(July 24, 2001) (emphasis added).  Before the Resolution’s passage, the Council removed the 

closing words, “and for Other Purposes.”  (Id.) 
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council” (Townsell Dep. (Ex. 2) 37:1-2), and he recognizes that “the intent of the city council to 

do something . . . is something of a promise” (id. at 40:4-6).  In keeping with this understanding, 

the Conway City Council has commonly issued resolutions to specify the meaning of ordinances 

approving taxes.  (See, e.g., E-Mail from Mayor to City Council (Ex. 11) (May 9, 2011) (attaching 

similar resolution regarding a tax proposed in 2011).)  Colloquially dubbed “promissory 

resolution[s]” by some on the Council (E-Mail from Janet Crow to Becky Harris (Ex. 12) at 2 

(May 9, 2011) (transcript of statements at Council meeting by Alderman Mark Vaught)), these 

enactments “spell out how the city promises to use the proceeds from a successful passage” of a 

given tax3 (id. at 1 (emphasis added)  (transcript of statements at Council meeting by Mayor Tab 

Townsell)).  Mayor Townsell agrees that Resolution R-01-18 fits this bill.  (Townsell Dep. (Ex. 2) 

40:7-11.)   

 7. Through Promissory Resolution R-01-18, Conway vowed to use “all proceeds from 

the one quarter cent sales tax” approved August 28, 2001 for a specific, “exclusive[]” purpose:  

“[T]o improve the salaries” of City employees.  (Resolution R-01-18 (Ex. 8) § 1 (emphases 

added).)  The Promissory Resolution drove this point home by emphasizing that “[t]he proceeds 

of said sales tax shall not be used to supplant any budgetary resources currently used for the 

compensation of the employees but rather shall supplement the salaries” of Police Officers, 

                                                 
3 To get the word out on how to properly interpret an ordinance creating a tax, Mayor Townsell 

would frequently send advance copies of a Promissory Resolution to members of the media.  (See 

E-Mail from Mayor to City Council (Ex. 11) (May 9, 2011) (confirming that Mayor had provided 

Promissory Resolution to reporters for the Arkansas Democrat-Gazette and the Conway Log Cabin 

Democrat); Townsell Dep. (Ex. 2) 48:6-10.)  The City generally “wanted the issue [addressed in 

a resolution] to be well-known in the press” (Townsell Dep. (Ex. 2) 49:15-16), because “[t]he 

whole point of passing [a resolution] prior to [an] election is to give the voters [the City’s] 

assurances in writing before they go to the polls” (E-Mail from Mark Vaught to Mayor & City 

Council (Ex. 13) (May 9, 2011); see also Townsell Dep. (Ex. 2) 47:6-17 (agreeing with 

description)).   
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Firefighters, and others.  (Id. § 2 (emphases added).)  This salary augmentation – necessary to 

bring the compensation of Conway city employees in line with “‘market pay s[c]ales’ for similar 

positions in similar cities in Arkansas” (id. § 1) – was to be conducted in accordance with “market 

pay scales” adopted by the City Council and made effective as of December 1, 2001 (id. § 3). 

 8. Once Conway voters approved the tax4 and the City Council adopted the Pay Grids, 

the City set into motion a plan to attract and retain Police Officers and Firefighters by touting the 

fact that the grids guaranteed yearly pay raises.  While this effort had effects throughout city 

government, it was perhaps best reflected in the activities of the Police Department’s Command 

Staff, which was responsible for conducting interviews of prospective officers with the force.  (See 

S. Wilson Aff. (Ex. 14) ¶ 3.)  Lieutenant Susan Wilson, a member of the Command Staff from 

2001 until 2011 (the vast majority of the Class Period), confirms that the City made it a policy “to 

provide applicants with a copy of the Pay Grids during or before an interview.”  (Id.)  When the 

interviews took place, City authorities emphasized “that compensation under the Grid included an 

increase every year, when eligible, until the employee reached the highest grade of his/her rank.”  

(Id. (emphasis added).)  Other Police Department personnel present during interviews confirm the 

contractual representations made by the City regarding the Pay Grids.  (See Elsinger Aff. (Ex. 15) 

¶ 2 (“Following instructions I received from the Chief of Police, Mayor, and City Council, during 

the interview process I informed applicants that the pay grids would become a part of their 

contracts of employment, ensuring yearly ‘step’ pay increases if they came to work for the Conway 

Police Department.”); Zanin Aff. (Ex. 16) ¶ 2 (“It was explained [during interviews] that the pay 

                                                 
4 Another proposed sales tax increase appeared on the ballot at the August 21, 2001 election 

through which voters authorized the tax presently at issue.  (Townsell Dep. (Ex. 2) 49:17-25.)  That 

other measure, which did not have the backing of Police Officers and Firefighters, failed.  (Id. at 

50:1-7.) 
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grids would become part of their contracts of employment, ensuring yearly ‘step’ pay increases if 

they came to work for the Conway Police Department.”); Johnson Aff. (Ex. 17) ¶ 2 (affirming that 

he was told during his Police Department interview that he “would receive annual ‘step’ payment 

increases pursuant to the pay grid”).)  

 9. Fire Department interviews during the Class Period followed the same format:  

Applicants received a copy of the Grids by the time of the interview, and they were told “that the 

pay grids ensured [they] would get yearly ‘step’ pay increases while working for the Conway Fire 

Department.”  (Talley Aff. (Ex. 18) ¶ 1; cf. also Hankins Aff. (Ex. 19) ¶ 2 (“Lisa Mabry Williams 

gave me a copy of the pay grids and said, ‘This is what you are guaranteed to make for the first 

seven years . . . .’”).)  The Fire Chief at the time, Bart Castleberry, was present at some of these 

interviews, and prospective Firefighters remember him confirming “that the pay grid would 

become part of [the] contract with the Conway Fire Department, meaning that [the employee] 

would receive annual pay raises as provided by the pay grid.”  (Bridges Aff. (Ex. 20) ¶ 1; see also 

Talley Aff. (Ex. 18) ¶ 1 (reporting that Chief Castleberry was present when an assistant explained 

during interview that the pay grids “ensured . . . yearly ‘step’ pay increases”).)  Of course, Chief 

Castleberry is now the Mayor of the City of Conway.5  (See Castleberry Dep. (Ex. 9) 7:18-20.) 

 10. The City also seized the opportunity to trumpet the Pay Grids – with their annual 

salary increases – at public recruiting fairs.  Mayor Townsell characterizes this as part of the City’s 

larger effort to “advertise” the Pay Grids by instructing candidates, “[I]f you’re interested in this 

                                                 
5 For his part, Mayor Castleberry has no specific memory of the give-and-take that occurred during 

Fire Department job interviews (Castleberry Dep. (Ex. 9) 72:18 – 73:18; 75:16-23), but he 

maintains that it was his practice to always inform applicants that the yearly step raises would only 

occur “if funds were available” (id. at 73:11-12).  Notably, others do not recall that Mayor 

Castleberry made such a statement.  (See, e.g., Talley Aff. (Ex. 18); Bridges Aff. (Ex. 20).)  In any 

event, as revealed in this Memorandum, there were always “funds . . . available” to finance the 

yearly step increases from proceeds generated by the ¼ cent sales tax. 
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job, this is what the pay is.”   (Townsell Dep. (Ex. 2) 63:18-19.)  As part of this campaign,   

Lieutenant Wilson says that she “made sure that Recruiting Officers under [her] supervision 

received Pay Grids to be used in job fairs.  The Officers were instructed to tell interested persons 

that the Pay Grids represented the pay, including an annual Step increase, that applicants were 

certain to receive upon accepting a job.”  (S. Wilson Aff. (Ex. 14) ¶ 3.)  One of those Recruiting 

Officers, Sergeant Chad Wilson, confirms that he did as he was told.  Namely, he would follow 

“general policy” at recruiting events by handing out Pay Grids and informing recruits “that the pay 

grids would become part of their contracts of employment, ensuring yearly ‘step’ pay increases.”  

(C. Wilson Aff. (Ex. 21) ¶ 2.) 

 11. Naturally, prospective and current Police Officers and Firefighters relied on the 

City’s promises of yearly pay raises.  Police Investigator Tom Kennedy is just one example:  He 

made sure to specifically confirm that the Pay Grids he received during his interview meant that 

he would get annual “step” raises.  (Kennedy Aff. (Ex. 22) ¶ 2.)  The assurances he received along 

those lines “played a major part in [his] decision to accept the job.”  (Id.)  The situation was similar 

for Firefighter Jonathan Talley, who was counting on the yearly increases in compensation because 

he accepted a “large pay cut” to join the Conway Fire Department.  (Talley Aff. (Ex. 18) ¶ 25.)  

All told, scores of Conway Police Officers and Firefighters have signed affidavits establishing that 

they “relied on the pay scale when making [the] decision to accept the employment offered by the 

City of Conway . . . or [were] subject to the pay scale after [their] hiring and relied on said pay 

scale to continue employment.”  (Police & Fire Affidavits (collective Ex. 23) ¶ 3.) 

 12. Since its adoption in December 2001, the ¼ cent sales tax at issue has generated 

annual revenues in the millions of dollars, accounting for over $3.2 million in 2012 alone.  (See 

Pattie Weed, Expert Witness Report (Ex. 24), at 2 (Jan. 15, 2015); Conway Special .25% Sales 
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Tax Collections (Ex. 25).)  At the same time, the amount necessary to pay the “automatic” step 

raises for Conway’s employees was far less than one million dollars per year, well within the tax 

proceeds collected for that purpose.  (Letter from Tab Townsell, Mayor, City of Conway, to 

Damon Reed (Ex. 26) (Apr. 29, 2004) (recognizing that the “step and grade system for [most City] 

employees” is intended to be “automatic”); see also E-Mail from Lowell McClanahan to David 

Grimes (Ex. 27) (Dec. 13, 2010) (“We estimate that a step raise for the General Fund would cost 

about $350,000.”); E-Mail from Jack Sotallaro to City Council (Ex. 28) (Dec. 19, 2010) 

(recounting “presentation” at City Council Meeting establishing “a yearly cost for step/grade 

increases ($350,000)”).)  With this much established, it is clear that the City has used the proceeds 

from the ¼ cent sales tax account as a “Slush Fund” to cover any budgetary shortfalls, rather than 

for employee salary improvements.6  (See Castleberry Dep. (Ex. 9) 85:19 – 86:3 (admitting that 

“so many other things come out of [the ¼ cent tax revenues] besides just [the cost of step 

increases]”).) 

 13. Unfortunately, notwithstanding an excess of funds derived from the relevant ¼ cent 

sales tax, which the City Council promised voters would be devoted “exclusively to improve the 

salaries of” Conway’s General and Street Fund employees (Conway, Ark., Resolution R-01-18 

(Ex. 8) § 1 (emphasis added)), Conway has refused to honor its contractual obligations to follow 

through with salary enhancements required by the “market pay scales” effective beginning 

December 1, 2001 (see id. § 3).  In particular, the City failed to honor the annual step raises from 

2010 through 2012.  (See E-Mail from Perry Faulkner to Lisa Mabry-Williams (Ex. 29) (Jan. 2, 

2013) (setting forth a “schedule of Step Raises . . . for years 2000 to Present”).)  This is despite the 

                                                 
6 Amazingly, “[t]here was never a separate account established to ensure that proceeds from the 

tax were only available to enhance salaries so as to bring them up to market rates.”  (S. Wilson 

Aff. (Ex. 24) ¶ 6.) 
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fact that revenues collected by virtue of the ¼ cent sales tax have been no less than $3 Million per 

year after 2009.  (See Pattie Weed, Expert Witness Report (Ex. 24), at 2 (Jan. 15, 2015).)  As such, 

it is painfully apparent that Conway has not used “[a]ll proceeds” from the tax “exclusively to 

improve the salaries of Conway’s General and Street Fund employees as per the applicable “market 

pay scales.”  (Resolution R-01-18 (Ex. 8) § 1 (emphases added).)  

 14. Understandably, various City employees, including Police Officers and 

Firefighters, have over time expressed frustration that Conway has defaulted on the Promissory 

Resolution which explained, and secured the passage of, Ordinance No O-01-75.  (See, e.g., E-

Mail from Charles Prout re:  Tax (Ex. 30) (Dec. 12, 2007) (voicing “issue about raises” and 

wondering “what [the ¼ cent sales] tax is for”); Letter from Michael Felty, Engineer, Conway Fire 

Department, to City Council Members (Ex. 31) (Jan. 5, 2012) (pointing out that “we have not 

received our step grades” for 2 years); Letter from Colby Lester, Engineer, Conway Fire 

Department, to City Council (Ex. 32) (Jan. 13, 2007) (“[W]e haven’t received step increases.”).)  

Striving to quell such discontent, the mayor at the time, Tab Townsell, created and circulated a 

document characterizing the “2001 Quarter Cent Sales Tax” as “A Promise Kept.”  (See E-Mail 

from Mayor to David Grimes (Ex. 33) (Dec. 12, 2007) (quotation omitted) (attaching spread sheet 

entitled “2001 Quarter Cent Sales Tax:  A Promise Kept” (quotation omitted).)  Nonetheless, in 

order to support the flawed proposition that the City had “kept” the promises made in the 

Promissory Resolution, Mayor Townsell contrasted income attributable to the ¼ Cent Sales Tax 

with the cost necessary to finance total “spending . . . on . . . employees.”  (Id.; see also Townsell 

Dep. (Ex. 2) 122:18-24 (acknowledging that “the promise kept [document] does not compare the 

cost of yearly salary increases only to the revenue generated by the quarter cent sales tax on a 
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yearly basis”).)7  Of course, this was an incorrect analysis, in that the Promissory Resolution 

committed that revenue collected as a result of the tax would be used “exclusively to improve” 

salaries, and not to “supplant any budgetary resources . . . used for the compensation of . . . 

employees.”  (Resolution R-01-18 §§ 1-2 (Ex. 8) (emphasis added).)  Unable to even plausibly 

justify the City’s expenditures in light of this reality, former Mayor Townsell eventually stopped 

referring to the “2001 Quarter Cent Sales Tax” as “A Promise Kept.”  (E-Mail from Mayor to 

David Grimes (Ex. 33) (Dec. 12, 2007) (quotation omitted) (attaching spread sheet entitled “2001 

Quarter Cent Sales Tax:  A Promise Kept” (quotation omitted).)  Incredibly, Mayor Townsell 

ultimately alluded to the circumstances surrounding the tax as “a promise . . . never made.”  (E-

Mail from Mayor to Lisa Mabry-Williams (Ex. 34) (Jan. 19, 2011) (emphasis added).)8  The City’s 

unwillingness to keep its promise, and honor the contracts with its Police Officers and Firefighters, 

had marked effects:  A little over one decade after promoting the ¼ cent sales tax as a “salvation” 

                                                 
7 The City’s expert, Pattie Weed, has utilized the same approach to offer an opinion that there is 

“no evidence to suggest that the City’s sales and use tax was expended for [unauthorized] 

purposes.”  (Pattie Weed, Expert Witness Report (Ex. 24), at 1 (Jan. 15, 2015).)  To arrive at such 

a conclusion, however, the Ms. Weed did not limit her review to the amounts necessary “to 

improve the salaries of” City employees (Resolution R-01-18 § 1 (emphasis added) (Ex. 8)), but 

rather considered “the larger definition of compensation to include retirement benefits, health 

insurance, payroll taxes, all that stuff” (Weed Dep. (Ex. 35) 15:9-12).   Ms. Weed also confirmed 

that her computation included the amount spent on the total salaries of both existing and new 

employees, rather than just the yearly cost of salary increases.  (Id. at 30:4-7.)  Given all this, it is 

not surprising that Ms. Weed is quick to point out that her Expert Report only relates to the “illegal 

exaction claim” formerly in this case (id. at 47:19-21), so that the report does not at all apply to 

the breach of contract claim now before the Court (id. at 65:17-20).  As Ms. Weed put it, “I was 

focusing solely on the illegal exaction claim.  I wasn’t told that [the report] was going to be used 

for any other purpose.”  (Id. at 65:22-25.)  
8 Mayor Townsell says he “wanted to make it crystal clear” in 2011 that he believed the yearly step 

increases were not guaranteed.  (Townsell Dep. (Ex. 2) 135:4-18.)  That being so, it is curious that 

Firefighter Clay Heslep apparently went unchallenged at a 2010 City Council meeting when he 

emphasized, based on statements made to him during his employment interview, “It’s not a raise.  

It’s a guarantee.” Minutes of the City Council, City of Conway, Arkansas (Ex. 10) 666 (December 

14, 2010); see also Townsell Dep. (Ex. 2) 92:7 – 93:18.   
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to ensure that the salaries of Conway employees would be brought up to market rates (Townsell 

Dep. (Ex. 2) 34:12), the City was once again faced with a situation in which “[t]he average annual 

pay for police and fire employees [were] negative 10.70 percent and 4.64 percent behind the 

market pay average” (Townsell Dep. (Ex. 2) 137:19-21 (quotation omitted)). 

II. ARGUMENT 

 A. Summary Judgment Standard 

 Summary judgment is appropriate “when the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with affidavits . . . clearly show that there are no 

genuine issues of material fact to be litigated and the party is entitled to judgment as a matter of 

law.”  Mancabelli v. Gies, 2015 Ark. App. 67, at 4.  Where a motion for summary judgment makes 

out “a prima facie showing of entitlement,” the opposing party “must meet proof with proof by 

showing a genuine issue as to a material fact.”  Id.  After evaluating “the evidence in the light most 

favorable to the party against whom the motion was filed,” a court assesses the propriety of 

summary judgment by determining “whether the evidence presented by the moving party [leaves] 

a material fact unanswered.”  Id.  It is appropriate to determine on summary judgment whether the 

undisputed facts reveal a defendant to be liable as a matter of law for breach of contract, see Keenan 

v. Am. River Transp. Co., 304 Ark. 42, 799 S.W.2d 801 (1990) (affirming grant of summary 

judgment to plaintiff in contract action); BWH, Inc. v. Metro. Nat’l Bank, 267 Ark. 182, 590 

S.W.2d 247 (1979) (affirming grant of summary judgment in suit on promissory note), leaving 

open only the question of damages, see Ark. R. Civ. P. 56(c)(2) (“A partial summary judgment . . 

. may be rendered on any issue in the case, including liability.”). 
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 B. Defendant City Of Conway Has Breached Contracts With Police Officers And 

Firefighters By Failing To Follow Through With Repeated Promises To Grant 

Yearly Salary Increases In Accordance With The Pay Grids Effective 

December 1, 2001           

 

 In order to prevail on a claim for breach of contract, it is necessary to show “the existence 

of an enforceable contract between the plaintiff and defendant, the obligation of the defendant 

thereunder, a violation by the defendant, and damages resulting to the plaintiff from the breach.”  

Rabalaias v. Barnett, 284 Ark. 527, 528-29, 683 S.W.2d 919, 921 (1985).  The record before this 

Court demonstrates that Plaintiffs have met each of these elements. 

  1. Conway Was Contractually Obligated To Pay Its Police Officers and 

Firefighters In Accordance With The Pay Scales Adopted By The City 

Council On December 1, 2001       

 

 Conway has a contractual relationship with its Police Officers and Firefighters, and the 

City recognizes that those employees have an “expectation of continued employment unless 

terminated for violation of state or federal law” or applicable rules and regulations.  (Conway, 

Ark., Ordinance O-01-13 (Ex. 36) (Feb. 13, 2001).)  As of December 1, 2001, one term of that 

contract required payment according to Pay Grids adopted by the City Council.  Those Pay Grids 

called for annual salary increases along the “Steps” of the grids, and Mayor Tab Townsell 

characterized those yearly raises as “automatic.”  (Letter from Tab Townsell, Mayor, City of 

Conway, to Damon Reed (Ex. 26) (Apr. 29, 2004).)  Indeed, the City emphasized during interviews 

and at recruiting fairs “that the pay grids would become part of the[] contracts of employment, 

ensuring yearly ‘step’ pay increases.”  (C. Wilson Aff. (Ex. 21) ¶ 2.) 

 As Mayor Bart Castleberry has put it, the Pay Grids “bec[a]me part of [employees’] 

contract[s]” with the City of Conway, “meaning that [Police Officers and Firefighters] receive[d] 

annual pay raises as provided by” the Pay Grids.  (Bridges Aff. (Ex. 20) ¶ 1.)  The record before 

the Court is settled on that point. 
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  2. Conway Has Violated Its Obligations Under The Contracts With Its Police 

Officers and Firefighters        

 

 In the words of Susan Wilson, the Police Lieutenant who “researched, implemented, 

disseminated and maintained all Policy and Procedures within the Conway Police Department 

Policy Manual,” the City of Conway “breached its obligations – and contradicted representations 

made to prospective job applicants, existing employees, and the general public – when it failed to 

grant annual Step increases in 2010, 2011, and 2012.”  (S. Wilson Aff. (Ex. 14) ¶¶ 2, 4.)  Succinctly 

stated, the City violated its contractual obligations to its Police Officers and Firefighters when it 

refused for three consecutive years to pay the annual “Step” raises to which they were entitled, 

even though the quarter-cent sales tax meant to finance those raises always produced more than 

enough money to allow the mandatory and “automatic” (according to former Mayor Townsell) 

yearly increases.  On that last point, the City’s own documents show that the tax brought in no less 

than $1.882 million during every full calendar year it was in place during the Class Period (see 

Conway Special .25% Sales Tax Collections (Ex. 20)), and funding the annual step raises only 

amounted to a small fraction of that sum (see, e.g., E-Mail from Lowell McClanahan to David 

Grimes (Ex. 27) (Dec. 13, 2010) (“We estimate that a step raise for the General Fund would cost 

about $350,000.”).  The City can point to no legitimate justification for its failure to grant the 

“automatic” salary increases, only the invalid and inappropriate decision to divert the resources 

elsewhere.  (See, e.g., Castleberry Dep. (Ex. 9) 85:19 – 86:3 (admitting that “so many other things 

come out of [the ¼ cent tax revenues] besides just [the cost of step increases]”).)  

 Plaintiffs expect that the City will attempt to excuse its failure to make yearly step increases 

by claiming that the raises were conditioned upon the “availability” of funds.  (See Townsell Dep. 

(Ex. 2) 102:2-4 (“It was always the caveats, the asterisks, if you will, that the funds were available 

. . . .”); Castleberry Dep. (Ex. 9) 44:23-25 (“I always ended with that caveat in the interviews I 
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was involved in, that is if funding is available.”).)  First of all, before 2011 the City never took the 

position that the automatic step increases were somehow dependent upon available funds, and this 

proposition first began appearing on the Pay Grids in that same year (one year after the City 

stopped honoring the step increases).  (Townsell Dep. (Ex. 2) 136:14-19.)  This purported 

requirement was not a part of the applicable Ordinance or Resolution (Id. at 103:7-9), was never 

communicated to Class Members (see Police & Fire Affidavits (collective Ex. 23)), and it never 

became a part of their contracts.9  Nevertheless, even had the City made the availability of funds a 

prerequisite to the yearly step increases, the fact is that funds were always available.   

 In this regard, Plaintiffs’ expert, S. Keith Berry, has compared the ¼ cent sales tax proceeds 

to the yearly cost of the step increases, as established in documents produced by the City.  Although 

E-Mails between city officials toward the end of the Class Period place the cost of the yearly step 

increases at around $350,00010 (see, e.g., Townsell Dep. (Ex. 2) 110:14 – 111:3), Mr. Berry’s 

analysis supposes that the step increases might have cost up to $450,000 per year during the Class 

Period.  Even using that inflated figure, had the money generated by the tax been used – as 

promised – “exclusively to improve the salaries” of Conway employees (Resolution R-01-18 (Ex. 

8) § 1 (emphases added)), there would have been ample “funds available” to finance the step 

increases through 2012.  (S. Keith Berry, Expert Witness Report (Ex.  36), at 2 (Dec. 11, 2018) 

(Ex. 19).)   Thus, assuming the City had properly made the availability of funds part of its 

                                                 
9 Moreover, the City appears to argue that it is the City Council, and the City Council alone, with 

authority to declare “funds available.”  (E.g., Castleberry Dep. (Ex. 9) 86:22 – 87:3.)  Mayor 

Castleberry elaborated that “if providing services cost more money than the council felt 

comfortable expending, then funds would not be available.”  (Id. at 76:14-16.)  Suffice it to say 

that this sort of ephemeral “promise” – which is really no promise at all – is inconsistent with both 

the Ordinance and Resolution, and would have been woefully insufficient to earn the “trust” of 

“skeptical” Police Officers and Firefighters in 2001. 
10 Mayor Townsell points out that the cost of the yearly raises increased during the Class Period.  

(Townsell Dep. (Ex. 2) 114:24 – 115:3.) 
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employees’ contracts (though it did not), it turns out that there always were funds available. 

  3. The City’s Contractual Breaches Have Damaged Class Members 

 There can be no doubt that Conway’s Police Officers and Firefighters were damaged when 

the City reneged for three years on its contractual obligations to pay Step increases.  The instant 

Motion addresses only the City’s liability.  See Ark. R. Civ. P. 56(c)(2) (“A partial summary 

judgment . . . may be rendered on any issue in the case, including liability.”). 

III. CONCLUSION 

 For the reasons stated in this Memorandum, Plaintiffs’ Motion for Summary Judgment on 

the Question of Defendant’s Liability should be granted. 

DATED:  December 13, 2018 

Respectfully Submitted, 

 

 

/s/ Marcus Neil Bozeman    

Thomas P. Thrash (#80147) 

Marcus Neil Bozeman (#95287) 

THRASH LAW FIRM, P.A. 

1101 Garland Street 

Little Rock, AR 72201 

Phone: (501) 374-1058 

Fax:  (501) 374-2222 

 

Russell A. Wood (#2001137) 

Wood Law Firm, P.A. 

501 East 4th Street, Ste. #4 

Russellville, AR 72801 

Phone: (479) 967-9663 

Fax: (479) 967-9664 
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CERTIFICATE OF SERVICE 

 

I, the undersigned, do hereby certify that a copy of the foregoing has been provided, via 

Electronic Mail, on this Thirteenth day of December 2018, to the following: 

 

Thomas N. Kieklak 

Justin Eichmann 

Harrington, Miller, Kieklak, Eichmann & Brown, P.A. 

4710 S. Thompson, Ste. 102 

Springdale, Arkansas  72764  

 

       /s/ Marcus Bozeman    

       Marcus Bozeman 


