
 

 

 

 

ISS Australia Position Statement  

International Parental Child Abduction  
 

 

1. International parental child abduction (‘IPCA’) is a global phenomenon whereby a parent 
wrongfully removes or retains a child from the country where they are habitually resident. 
The Hague Convention on the Civil Aspects of International Child Abduction (‘the 1980 
Hague Convention’) is a multilateral treaty that was established in 1980 and entered into 
force in Australia in January 1987. It is incorporated into Australian law under the Family Law 
Act (Cth) 1975 and the Family Law (Child Abduction Convention) Regulations (Cth) 1986. 
 

2. The objective of the 1980 Hague Convention is to secure the prompt and safe return of 
children who have been removed or retained from the country where they would normally 
live to another. By deciding the most appropriate jurisdiction for parenting disputes to be 
resolved, the1980 Hague Convention ensures that rights of custody and access according to 
the law of one Contracting State are respected in the other Contracting States. 
 

3. The 1980 Hague Convention was created with the purpose of protecting children from the 
harmful effects of IPCA by creating processes to facilitate the children’s prompt return to 
their place of habitual residence. The 1980 Hague Convention does not consider the best 
interests of the child as the overriding considering in decision-making; it presumes that by 
ensuring a prompt return, the court in the most appropriate jurisdiction will make decisions 
which are in the best interests of the child. The desire to prevent or at least reduce the 
incidence of IPCA also lays at the heart of the convention. 
 

4. An important principle of the 1980 Hague Convention is that is does not deal with the merits 
of custody disputes but rather helps ensure that those disputes are determined in the 
country where the child is habitually resident. 
 

5. ISS Australia strongly believes that children should be protected from the harmful effects of 
wrongful removal and retention across international borders. ISS Australia supports the 
notion that the most appropriate place for decisions to be made about children is in the 
country where they would normally live and that children should therefore be returned to 
that country promptly to reduce any harmful effects caused by their abduction, such as loss 
of contact with their other parent and community.  

 
 



 

 

6. In Australia, IPCA is a Commonwealth offence for a parent to take or send a child to another 
country in the following circumstances: 
 
- Where it is contrary to an order limiting or preventing the child's overseas travel;  
- Where proceedings for a parenting order are pending; or 
- Where an appeal against a parenting order is pending. 
- These offences are outlined in sections 65Y or 65Z of the Family Law Act 1975 (Cth).  

 

7. On 24 April 2019, section 65YA or 65ZAA of the Family Law Act 1975 (Cth), came into effect 
creating offences for retaining a child outside Australia where there is a Court order in place 
or Court proceedings for a parenting order are pending. These offences are punishable by up 
to three (3) years imprisonment. Additionally, taking or sending a child from Australia or 
retaining a child outside Australia contrary to an order of the court may result in contempt 
of court. It is important to note that the above offences may be subject to certain 
exceptions. 
 

8. With the exception of the above, IPCA is not a punishable offence in Australia. ISS Australia 
believes that any expansion of the current offences in the Family Law Act 1975 (Cth) for IPCA 
would not be in the long-term, best interests of children in a holistic sense. The impact on a 
child of criminalisation and the imposition of criminal sanctions on one parent may result in 
the child’s separation from the parent who may have been the child’s primary carer. It may 
also infringe on their right to know and have a relationship with both parents, which aligns 
with the Convention on the Rights of the Child.  
 

9. ISS Australia believes any broader criminalisation of IPCA would pivot the focus away from 
prioritising the needs of the children and their ongoing relationships with both parents as far 
as the child’s safety permits. ISS Australia holds the view that any expansion of the current 
offences may have unintended consequences for children affected by IPCA. The fear of 
criminal proceedings may lead a taking parent living a fugitive lifestyle which is contrary to a 
child’s right to stability, safety, and the maintenance of day-to-day emotional, social, 
educational, and physical welfare. Further, criminalisation of one parent may also change 
the status quo of the family prior to the child’s abduction, which is a departure from the 
objective of the 1980 Hague Convention. 
 

10. ISS Australia understands IPCA may occur for a myriad of reasons, sometimes because of 
family violence concerns. ISS Australia believes all professionals working in the field of 
international family law should comply with Part VI of the Guide to Good Practice under the 
HCCH 1980 Child Abduction Convention, which provides direction on the careful analysis of 
family violence concerns with regards to the operation of the 1980 Hague Convention. 
 

11. ISS Australia recognises that a greater understanding and addressing of the underlying 
causes and triggers of IPCA could provide paths for a more effective solution and holistic 
response.  
 
 
 



 

 

12. ISS Australia supports international work to promote the accession of non-signatory 
countries to the 1980 Hague Convention in order to protect children across the world from 
the harmful effects of IPCA. This is particularly important for Australia as some of our larger 
migrant populations are from countries who are not signatories, such as China and India. 
 

13. ISS Australia believes that it is essential that specialist legal, social work support and 
mediation services should be made available to comprehensively support families who are 
affected by IPCA. ISS Australia supports the Australian governments funding and support of 
such services.  
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