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Abstract: This work provides a critical socio-historic analysis of disparate policing, state
sponsored homicides, and the subsequent criminalization of the First Amendment in the United
States.  It utilizes a historical materialist and a critical race theory perspective to theoretically
analyze the historic relationship between Jim Crow and the current patterns of “racialized”
policing, “state sponsored” brutality and homicide (neo-lynching), or what constitutes the
systematic disenfranchisement of African Americans from Fourteenth Amendment protection
and the criminalization of the Constitutional right to “freedom of speech” and “peaceable
assembly” (or the right to resist) in the United States.   

“Natural rights are the rights with which God endowed man as a man at his creation; they are
consequently inviolable. They are the same rights that justify the overthrow of tyrants”

(Thomas Paine in The Rights of Man, 1791).

In order to effectively welcome back Jim Crow, it is essential that its symbolism be critically
contextualized- as not just a representation of de facto discrimination and exclusion; but, as
the historic manner in which white supremacist ideologies and racist subjugation, oppression,
and the brutality of Black bodies have been systematically embedded in the socio-political
system and state sponsored resistance to the struggle for racial inclusion, equality and justice
in America. While the harsh and ugly historic reality is often pushed out of analyses and
discourse, understanding the history of Jim Crow and lynching is critical to providing the
socio-historic lens through which the contemporary racial crisis must be critiqued, and the
methods of social and political resistance and counter resistance must be analyzedin order to
put “the crisis” in its political and systematic context. Otherwise, in discourse, analyses, activism,
and political reform, we run the risk of allowing this contemporary racial crisis to be
contextualized as an unfortunate series of isolated incidents, rather than the familiar rule
segregation, Constitutional exclusion, and lynching in the United States. In such, we run the
risk of allowing the contemporary lack of criminal justice processing, patterns of judicial
exoneration, and the social, political, and unconstitutional justifications of theviolations of the
rights of men to go unchallenged.

Even Montesquieu argued that, “liberty is best preserved where interest groups check one
another as well as the government, and where laws provide for such checks” (Montesquieu in
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Zeitlin, 1997:14). Therefore, the contemporary racial crises must be analyzed from a systematic
and institutional perspective that ensures that “the State” be held accountable for ensuring that
“all citizens” receive the “equal protection and privilege” that is guaranteed by the 14th

Amendment of the Constitution of the United States and protected by the Civil Rights Act of
1964. Otherwise, where we neglect to contextualize the contemporary crisis in its concrete
historical foundation, we run the risk of rolling out a new welcome mat for Jim Crow and neo-
lynching 21st century America.

Arguably, the Constitution of the United States was created to establish the fundamental
principles of governance, judicial processes, and the laws, protections, and privileges that
would be granted to the citizens of the United States of America. It has been this country’s
guiding legal and political doctrine and is grounded in the ideals of democracy, which include
the freedom, equality, and justice that are born from the womb of resistance to oppression by
way of a revolutionary canal.

The American Revolution of 1776 gave birth to the United States of America as a sovereign
nation and liberated the people from what was considered the “tyrannic” and exploitative
hand of British colonial rule. The Unanimous Declaration of the Thirteen United States of
America declared:

When in the course of human events, it becomes necessary for one people to dissolve the
political bands, which have connected them with another, and to assume among the powers
of the earth, the separate and equal station to which the Laws of Nature and of Nature’s
God entitle them, a decent respect to the opinions of mankind requires that they should
declare causes which impel them to separation” (in Davey, 2008:11).

So, contrary to the contemporary stigma that has been placed on resistance and revolution,
they have not always been the “enemies of the state,” but rather the means by which the
United States of America gained its independence on July 4, 1776.

Yet, history reveals that both the American Revolution and the establishment of the
Constitution occurred during the period of institutional slaver. Therefore, African Americans
did not benefit from either of the two most significant points in American history. African
Americans were granted neither liberation from the tyranny of enslavement nor protection,
inclusion, or privilege granted “men of God” in the Constitution. For as Montesquieu surmised
in his critique of race relations and slavery in America, Black people were not considered men
who were entitled to God’s favor because “it is impossible for us to suppose these creatures
(black men) to be men, because, allowing them to be men, a suspicion would follow that we
ourselves are not Christian” (Montesquieu in Packard, 2002:26).

The fallacies and stereotypes of inferiority and “inhumanity” that supported the justification
for the enslavement of African American people relegated them to the status of property,savages,
and/or animals thatneeded to be controlled and dominated, chattel that was made solely
dependent on the mercy and favor of the property owner for the fundamental necessities of
life. This would ensure racial submission to the oppression and brutality of Black bodies while
simultaneously alleviating White guilt for not treating the enslaved as human. Thus, for the



enslaved masses, there was no life, liberty, and/or justice, much less inclusion and equality.
This relegation to mere property meant that, as Chief Justice Taney established in the Dred
Scott decision (1857),”the negro has no right which the white man is bound to respect.”

Much historic literature and discourse have “…dwelt at length upon the abolitionist crusade
and the various anti-slavery leaders,” arguing that the abolition of slavery was perhaps one of
the greatest acts of humanity (Woodard, 1974). Others such as Packard (2002) dispute the
wars provenance and maintain that the issuance of the Emancipation Proclamation of 1863,
was more apolitical and economic strategy that was fundamental to Civil War antagonisms
than an act of humanity. It is argued that neither did the signing of the Emancipation
Proclamation nor the passage of the Thirteenth Amendment serve trulyfree African Americans
from enslavement. Rather, both were political moves designed to stifle the South’s goal of
successfully seceding from the Union, disrupt the South’s allegiance to the agricultural economy
from which it derived its wealth, and force southern plantation owners to concede to the northern
Industrialists goals to shift to an industrial economy in the United States by “freeing” the
“source of labor” that was essential to its production and wealth which would allow a shift
from agricultural slave labor to industrial menial wage labor.

Consequently, in a series of political moves, the Northern industrialists, through the
Republican party, promoted and supported the Emancipation Proclamation, and then countered
the South’s implementation of black codes and Jim Crow by enacting the Civil Rights Act of
1866, the Fourteenth Amendment to the Constitution (1868), the Fifteenth Amendment to the
Constitution (1870). This afforded Black men citizenship and temporarylimited inclusion,
privilege, and protection under the United States Constitution.

Although, the Amendments did not provide for integration, they certainly allowed for a
period of Black Reconstruction wherein African American people were able to establish
strong segregated communities and progress socially, politically, and economically. That
coupled with the continued political “tug of war” between the North and South continued to
breed racial hatred and resentment toward the African American community. The issuance
of the Emancipation Proclamation and the subsequent passage of the Thirteenth and
Fourteenth Amendments legally prohibited slavery in the United States and its territories
and legally afforded equal protection; but, the measures did not mean and/or afford real
tangible freedom, liberation, or protection from the oppression, dominance, hatred, and
brutality of former slave masters, overseers, and white citizens who viewed the emancipation
of “the slaves” and their “constitutional rights and protection” as a threat to stability and
progress of White America.

The continual brutality, coercion, and terror that was exercised against the newly freed
slave population forced Congress to enact the Fourteenth Amendment in order to minimize
the retaliation against the African American population, and encourage equal protection under
the Constitution (Davey, 2008). In the same year that the Civil War ended and the Thirteenth
Amendment was ratified, the Ku Klux Klan was formally established as a “social club” for
Confederate soldiers in Pulaski, Tennessee (Tischauser, 2012). In addition to formation of the
Ku Klux Klan, other mobs, consisting of small land holders, tenant farmers, and common
laborers formed, politicians and former plantation owners organized, and the State organized
around racist resistance. Then, through a constant series of chess moves that included legal



battles that reached the Supreme Court, southern States challenged their requirement to adhere
to the Constitutional Amendments that granted privilege and protection to African Americans.

Southern states received support for their cause through numerous Supreme Court rulings,
such as the Slaughterhouse Cases of 1873, “which severely reduced the protections offered
citizens by the Fourteenth Amendment” by arguing “actions by the states could not be struck
down by federal courts because the privileges and immunities clause…” did not apply to the
State (Tischauser, 2002:24). In 1896, Plessy v. Fergusonfurther eroded the rights and privileges
of African Americans by ruling the legality of segregation (Tischauser, 2012). Thus, the
constitutionality of Jim Crow was established, allowing segregation and discrimination to exist
in “virtually every aspect of daily life” (Davey, 2008:71).

Throughout this era, both southern and northern states and citizens continued to grapple
with the question of how America was going to deal with the integration of newly freed slaves
who posed a threat to the social, political and economic stability and status of white citizens.
As Packard (2002) supports, “White Southerners saw clearly that the North and its legislature
possessed neither a grand vision nor even a practical plan as to how to manage the newly freed
slaves” (p.41). Even thoughthe Thirteenth Amendment to the Constitution provided a very
concrete and convenient out clausefor the prohibition of slavery, when it codified that slavery
shall not be prohibited unless”as punishment wherein an individualhas been duly convicted
by law,” the growing socio-political apprehension about the consequences of the abolition of
enslavement remained.As the literature (Packard, 2002 and Davey, 2008) supports, the fear of
retaliation for two centuries of enslavement, brutality, and “social and familial fragmentation”
was the foundation for Southern anxiety and fear.

The fear of retaliation argument pales in comparison other analyses of the fear of Whites.
It is argued that the fear of the “big black rapist” and other stereotypes that had been created to
justify enslavement had not been “dismantled”(Davis, 1983; Gibson, 1979; McPhail, 2002;
Packard, 2002). Just as significantly is the fear that the newly freed slave would become a
competitive economic, political, wage labor, and even reproductive force that posed a threat
to white supremacist ideals. It is argued that these fears lent more to the hate, anger, and envy
that resulted in the aggressive and brutal resistance to African American inclusion.
Consequently, with the support of the Supreme Court, southern States wove an intricate socio-
political web that utilized state laws and agents, formal and informal practices and policies,
and white citizen resistance to thwart the racial freedom and inclusion and to facilitate the re-
enslavement, institutionalized and systematic oppression, and the brutal terror and murder of
African Americans.

Black Codes and Lynch Law became the new means of legally maintaining white
supremacist dominance and control over Black bodies in the United States. Legislators hurried
to enact Black Codes in order to maintain State and institutional segregation and exclusion
and Lynch Law was established to give Whites the right to utilize brutal methods of controlling
and oppressing Black people (Packard, 2002).

Lynching became a predominant form of re-establishing a post emancipation control and
dominance over Black bodies, by promoting the terror and fear that would limit the freedom
and control the progress of African Americans. It was established as not just “ theopen public



murders, of individuals suspectedof crime conceived and carried out more or less spontaneously
by a mob” (Gibson, 1979:82). But, lynching became the common process of using the brutal
massacres of Black people as an example that may have culminated in the hanging and/or
shooting of Black bodies, but often included other brutal acts of physical and psychological
torture that preceded death such as “burning at the stake, maiming, dismemberment, castration”
dragging, rape, “and other brutal methods of physical torture” (Gibson, 1979:82).

By effectively institutionalizing racial exclusion through Jim Crow, re-enslavement through
Black codes and the convict leasing system, state sponsored lynching, and then systematically
removing African American’s access to legal, judicial, or Constitutional recourse, the nation
was able to effectively neutralize the “freedom” of the race (Alexander, 2010; Packard, 2002;
Tischauser, 2012; Woodard, 1974). Then, in a striking blow to the Constitutional inclusion of
African Americans, the Supreme Court declared the Civil Rights Act of 1875 unconstitutional
and in 1877 passed the Hayes Tilden Act that officially ended the period of Reconstruction
and prompted the withdrawal of troops from confederate states.

By the beginning of the 20th Century, despite the rise in Jim Crow and racist terror, African
American communities and people were thriving in their segregated communities, prompting
more direct and destructive attacks against the people, businesses, and communities. As racial
tension grew in the United States, so did African American resistance to the continued
oppression.This encouraged more intense and more frequent attacks by the Klan and other
organized mobs and militia.It was not enough that the nation had maintained segregation through
decisions such as Plessy v. Ferguson, which established the “constitutionality of Jim Crow
(Tischauser, 2012); but, the continued terror against African American people and communities
made it clear that white citizens would be socially and legally supported in their violent
resistance to any form of “Black progress.” Consequently, African Americans were forced to
create organizations and movements that were geared toward challenging racial oppression
and seeking an end to racial terror, exclusion, and brutality in America- legally, peacefully,
and militantly.

The clash of resistance and counter-resistance precipitated the great Black migration north
where African Americans sought opportunities to thrive economically and escape from the
unrelenting brutality of southern Whites (Packard, 2002). However, the migration to the north
was no utopia. The mass migration of African Americans from the south to the north and west
forced northern Whites to address the discomfort that the influx of African Americans brought.
This forced them to manage the question of race from a different perspective.

Black northern migration merely tipped the bucket of racism in the North by introducing 
a new set of issues, tension, and confrontation.  “With these changes, the old equilibrium 
between white racism and black security disappeared in the North’s cities” (Packard, 
2002:112). Like Southern Whites, Northern Whites were now confronted with fears about 
what the migration of Blacks to industrial cities would mean to white social, political, and 
economic stability, advancement, and privilege. More specifically, uneducated and working 
class Whites worried about how the competition for jobs, housing, and resources would affect 
them. As a result, “even many elements of the South’s social Jim Crow established 
themselves firmly in the North” (Packard, 2012).



So, in a different form-sometimes more covert and at other times more intense, the
disruption of the racial balance in the north led to resistance and confrontation that initiated a
slew of race riots across the nation. These documented race riots in Atlanta (1908), Red Summer
which consisted of 26 documented race riots across the nation including riots in Chicago,
Charleston, SC, Texas, Arkansas, and Washington, D.C. (1919), and the race riots in Detroit
(1943) just to name a few.

In spite of both State (F.B.I, COINTELPRO) and organized mob violence (Tulsa Race
Riots/Bombing of Black Wall Street 1921, Trumball Homes Race Riots 1953, Birmingham
Church Bombing 1963 attempts to suppress the counter-resistance to racial exclusion and
oppression only necessitated the organization of the African American community. Black protest
movements continued to grow, eventually culminating into the founding of the various
organizations that would collectively fuel the Religious, Civil Rights, and the Black Power
Movements-such as the Nation of Islam, the Deacons for Defense, the National Association
for the Advancement of Colored People, the Southern Christian Leadership Conference, the
Student Nonviolent Coordinating Committee, the Black Panther Party, and the Black Liberation
Army- that would be responsible for instigating the passage of the Civil Rights Act of 1964.

“The state is an organ of class rule, an organ for the oppression of one class by another,
it is the creation of ‘order’, legalizing and perpetuating this oppression by

moderating the clashes among the classes” (Marx in Lenin, 1992).

This work theoretically proposes the following:

1. Africans enter the United States for the explicit purpose of providing the primary
source of productive and reproductive labor that was essential to the development of
the agricultural economy and essential to the maintenance of the institution of
enslavement.

2. Enslavement is promoted and supported by creating a hegemonic ideology around
the social construct of race that establishes the perceived supremacy of the white race
and the inferiority and inhumanity of the black race. This ideology has never been
concretely negated as propaganda.

3. The ruling plantocracy sustain enslavement by utilizing the ideology of white
supremacy to establish a concrete productive relationship that commodify the bodies,
productive, and reproductive labor of African/African American people as the principle
“productive force,” and then establish property relations with that force that afforded
them ownership and dominance over the bodies and the resources that are produced.

4. The capitalist class/ruling plantocracy utilize its control over the state and the state
apparatus- laws, courts, education, schools, religion, churches etc.-to socially, legally,
and politically institutionalize/establish this labor relationship as real which forces an
absolute dependence of African Americans on the plantocracy and capitalist class.

5. Throughout history, the socio-political condition and location of African Americans
has been directly related to the economic and productive shifts that directs the way in
which black labor will be exploited in the United States.



6. Race relations and racial tension have been directly influenced by and related to the
economic hence political condition/climate of the United States. When the economy
is strained, racial tensions are high. When the economy is stable, racial tensions are
low. It is herein argued that where the economy is strained tension is formed around
the maintenance of status and the competition for resources. In such, racial groups
view the other as competition. Hence those with power and privilege will utilize that
privilege to maintain power through the suppression of other groups.

7. History, as exampled in this work has proven that productive shifts (from agricultural
to industrial to technological/global) and the manner in which labor must be distributed
and controlled in order to meet the capitalist agenda dictate the manner in which State
support or neglect for African American rights, inclusion, and protection under the
Constitution has predicated the degree of value the State puts on African American
lives- as either commodity or burden.

8. The contemporary crisis in race relations reflects an application of the very same
“Jim Crow” social, political, policing, and legal traditions of the past that this work
refers to as neo-lynching, neo-Black codes, and the manner in which the Prison
Industrial complex directly relates to the convict leasing system.

It is critical to begin the theoretical analysis by restating that African people were brought
to the colony under the institution of enslavement as an explicit productive force. As a productive
force, African people would become, as Marx defines, the “real labor power of working people,”
whose bodies become “instruments of production” (Marx in Zeitlin 1997: 105). As a collective
“instrument,” humans become objects removed from their subjectivity and in society removed
from their natural rights as men.

Under the institution of enslavement the enslaved African does not labor and produce for
himself. Rather, he is coerced into a relationship wherein he is separated/alienated from control
over his labor power and alienated from that which he produces. The mass control and
dominance over his labor leaves him no opportunity to produce for his own subsistence forcing
him into complete dependency on the slave owner for his survival. It is the slave owner, then
who is rewarded with gaining complete control over the enslaved man and that which he
produces (Zeitlin, 1997:105).

Not only is what the enslaved produces a commodity, but the body of the African is also a
commodity. He and his labor are bought and sold in markets, bartered and traded, but most
importantly African/African American bodies become the site and source of both production
of commodities (natural resources) and the site of the reproduction of commodities (babies
who become the new generation of enslaved) that allows the institution of enslavement to
continue to flourish even after the Trans-Atlantic slave trade is abolished. This relationship is
neither natural, nor the result of the need to acculturate and/or control a savage people, as has
been suggested in historic literature on race. Rather the hegemonic and stereotypical ideologies
of inferiority served and continue to serve the purpose of justifying the inhumane property
relations that are inherent and necessary to maximize profit and wealth and justify the inhumane
force and brutality that is used to maintain dominance (Gates, 1997: 124). It denies the
fundamental human and natural rights of men and their ability to establish “true liberation,”



even after emancipation, by separating them from their being and power as “men” and later
negating their ability to establish in society.

It is not the individual man, or men, in society who directly promote that separation and
oppression. It is not the individual man, or men, in society who can ensure either the reproduction
of the conditions of production or the reproduction of labour power or the control and dominance
over an entire race of people (Althusser, 1966). Absent any value or reward for the labor,
“enslavement” and later control over the race’s challenge for inclusion, equality, and justice
must be sustained through the use of force and/or coercion and later the institutionalization of
hegemonic ideals in state law.

As Lenin argues, “the state has always been an organ or instrument of violence exercised
by one class against another” (Berberoglu, 1998:61). It is the manner in which men in their
class interest have historically exploited access to the State and the state apparatus in order to
exact the reproduction of the conditions of production and oppression (Althusser, 1966). This
is specifically relevant to the way that dominance and control legitimizes the rule of the capitalist
class and the manner in which each are exacted through laws, media, literature, education,
religion, and/or even imprisonment. This ideological hegemony “institutionalizes and
legitimizes exploitation” (Berberoglu, 1998:62).

The historical narrative of enslavement, Jim Crow, Black Codes, and lynching in the United
States clearly illustrates the manner in which racial exclusion, re-enslavement, and brutality
have been systematically situated in state laws, practices, and institutions that have been
validated by the judicial processes and decisions of even the Supreme Court of the United
States. Although Marx did not specifically address race as an integral part of his analysis of
class and labor in the United States, this work argues that the African American race has been
that constant productive force that fueled agricultural production, served as a major component
of the industrial labor pool, and now the prison industrial complex (PIC) in the United States.
In such the African American has been and continues to be subjected to ruling class and state
sponsored oppression and brutality based on the manner in which his being/body is classified
as labor, commodity, or burden. To sum up the theoretical assumptions of this work, as Bell
(2004) posits, “it does not require an unreasonable reading of history to conclude that the
degree of progress blacks have made away from slavery and toward equality has depended on
whether allowing blacks more or less opportunity best served the interests and aims of white
society” (p. 46).

The enactment of the Civil Rights Act of 1964 only legally ended racial exclusion,
inequality, discrimination, and racial oppression in America. Yet, it was the symbolic act that
truly ended the Civil Rights Movement and promoted the belief that a struggle that lasted for a
hundred years was over. To many, the Civil Rights Act of 1964 and other major Supreme
Court decisions that preceded, such as Brown v. Board of Education (1954), represent a
culmination of one of the greatest victories for African Americans in the history of the race’s
relationship with the United States- the victory of inclusion.

However, history has proven that a law is nothing without its proper and equal interpretation,
application, and protection, the social and political cooperation of “society” in ensuring its
maintenance and execution, and the imposition of applicable penalties and punishments when



a law is broken. Otherwise, the law itself becomes nothing more than a set of symbolisms that
mask the continued existence of what “the law” was designed to address. So, there should be
“celebratory caution” considering the repeal of both the Civil Rights Act of 1866 and the Civil
Rights Act of 1875 necessitated a Civil Rights Act of 1965. There should be caution when
racial laws, amendments, and decisions in the past were met with great social and political
resistance and then systematically overturned or neutralized when it was convenient for the
state (i.e. Slaughterhouse Cases 1873, Hayes-Tilden Compromise 1877, and Civil Rights Cases
1883). In spite of the perception of progress, the fact remains that the limited and subjective
enforcement of these acts, amendments, laws etc. in the nation critically dictated their
effectiveness in alleviating the social and political oppression of African American citizens or
not.

Despite, the passages of judicial and/or constitutional laws and acts designed to address
racism in the United States, there has always been national resistance that required the “counter
resistance” of those who were affected-from protest to litigation. The existence of the law,
Amendment, or Act alone- did not automatically change the socio-political reality, condition,
or struggle of African American people, it only masked it. As Klarman (2004) suggests,
“…because white supremacy depended less on law than on entrenched social mores, economic
power, ideology, and physical violence, the amount of racial change that litigation could produce
was inevitably limited” (p. 461).

Therefore, unlike much literature and discourse, this work contends that the Civil Rights
Act of 1964 is one of the greatest and most detrimental legal illusions. The danger of that
illusion is further compounded today by the concept of color blindness in a “post racial America”
that was stimulated by the election of Barack Obama. It is argued that these two historic
occurrences have allowed the concepts of “inclusion,” “color blindness,” and “race neutrality”
to negate the need to frame contemporary patterns of racial injustice within the context of
race, white supremacist hegemony, and the institutionalized racism, all inherent parts of our
socio-political reality in the United States. It consequently, yet deliberately, leaves those who
are most adversely affected by it blinded by “the illusion of inclusion” that obstructs the ability
to see the present condition of the African American race as a re-enactment of a very familiar
history. This is valuable to the agenda because as Gates (1997) surmises, “as presented by
Critical scholars, hegemonic rule succeeds to the extent that the ruling class world view
establishes the appearance of a unity of interests between the dominant class and the dominated”
(p. 125).

This work argues that just as establishing “laws” that address the issues of race have not
been completely successful, effective, or intended to neutralize institutional racism and exclusion
in the past, nor do they now “end” the remnants and institutional means by which racism is
expressed socially, politically, judicially, and economically. In fact, this work maintains that
because African American people are still not viewed as “fully human” and fully entitled to
the “natural rights” of men, the concept of “citizenry” as relates to Constitutional privilege
and protection is only subjectively and partially applied to African American citizens of
the United States today. In such, African Americans have not been afforded social,
economic, political, or constitutional inclusion and protection that is inherent in the Fourteenth
Amendment.



Within this theoretically and historically established context, this work examines several
racial homicides and incidents that have triggered national protest and have been central to the
Black Lives Matter Movement: the Trayvon Martin homicide, the Mike Brown homicide, the
Eric Garner homicide, and the Freddie Gray homicide, and the McKinney Texas pool incident.
These contemporary racial tragedies will be analyzed from a socio-historic context that allows
an analysis of the incident itself and the management of resistant to be viewed from its historic
foundation.

There is debate about whether the contemporary patterns of police brutality and officer involved
homicides that sparked the Black Lives Matter Movement is new-or whether the access to
technology- i.e. camera phones and social media- has unmasked what has always been present.
The purpose of this work is to underscore that a review of history is all that is needed to
sufficiently ground the answer that question.

They used to call it slavery-but now it goes “by another name”- the prison industrial complex
(PIC) - that has manifested by way of the marriage of the exclusionary clause in the 13th

Amendment and the implementation of neo-Black codes (i.e. the war on drugs legislation).
They used to call it Jim Crow-but now Michelle Alexander and other scholars call it the New
Jim Crow-who seems to be re-emerging with a vengeance by the way that de-facto segregation
and racial exclusion are implemented in the new laws, court rulings, and law enforcement
practices-like “racial profiling” and “stop and frisk”- that systematically dilute the provisions
of the “equal protection clause” and those included in the Civil Rights Act of 1964. They used
to call it lynching- its new form is neo-lynching. With every “no billed”/”not terminated”
incident of, publicized or unpublicized, ‘state sponsored’ police brutality, false arrest, false
imprisonment, officer involved homicide, and homicide (murder) committed by ordinary White
citizens that are either exonerated by the judicial system and/or supported and protected by the
misinterpretation and/or disparate application of laws, such as Stand Your Ground and the
Castle Doctrine, another neo-lynching occurs.

Yet, this historical comparative is too often masked by the collective illusion that the Civil
Rights Act of 1964 gave African Americans full inclusion and that the 14th Amendment to the
constitution granted African American citizens “equal protection, privilege, and immunity” and
guaranteed that the state would not make any law that would “abridge” that privilege and immunity.
In essence, the historic reality is masked by the illusion that “we’ve come a mighty long way.”

The historic presentation illustrated in this work makes clear that a law is only as significant
as the way in which it is implemented, applied, and enforced. Otherwise, it is merely symbolic.
Section 1 of the Fourteenth Amendment states:

Allpersons born or naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the state wherein they reside. No state shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any state deprive any person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction the equal protection of the laws
(cornell.edu/constitution/amendmentxiv, retrieved 7/12/15).



Yet, here we are, in the 21st century, where an ordinary White citizen (George Zimmerman)
has the right to encroach upon and violate the life and liberty of an ordinary Black citizen
(Trayvon Martin) to move about freely in a neighborhood where he had a right to be and be
justified in committing a homicide that was based on a privileged presumption of fear.
Zimmerman was able to arbitrarily confront Martin in order to enforce his own sense of privilege,
dominance, and control without state authority. He was able to subjectively identify Martin as
an imminent threat, use deadly force, be initially protected by the State’s disparate
misapplication/misinterpretation of the law, and after great protest, be exonerated by an acquittal
that in this author’s opinion, represents nothing less than prosecutorial misconduct.

Here we are, in the 21st century, where an officer, Darren Wilson, can encroach upon the
“liberty”-the basic right- of Michael Brown-to move about “freely” in a neighborhood “where
he had a right to be”-to arbitrarily confront him in order to enforce his own ‘state sponsored”
authority, control, dominance, and then subjectively identify him as an imminent threat, use
deadly force, and be protected by the State by a “No Bill,.” Officer Wilson was then exonerated
by the Department of Justice, who in its findings noted:

Not only do eyewitnesses and physical evidence corroborate Wilson’s account, but there is
no credible evidence to disprove Wilson’sperception that Brown posed a threat to Wilson
as Brown advanced toward him. Accordingly, seeking his indictment is not permitted by
Department of Justice policy or the governing law (Connelly and Haynes, 2015).

Here we are in the 21st century, where New York Police Department Officers, collectively
encroach upon the liberty-the basic right- of Eric Garner, who had a right to move about freely
in a neighborhood- where he had a right to be and the right of refusal if he were not in the act
of committing a crime, the right to due process if he was being accused of a crime, in order to
assert their dominance, control, and aggression (mob violence) over his Black body, by using
unlawful means of restraint. In such, they violated his fundamental right to life in the midst of
his assertion that he was in distress, and “could not breathe”-and all be exonerated by the
State.

Here we are, in the 21st century, where Eric Casebolt, in his quest to re-affirm segregation
at the request of White citizens who complained about the African American presence in their
neighborhood, encroached upon the liberty of 15 year old Dajerria Becton, who had a right to
move about freely in the neighborhood where she was entitled to be (and subsequently a right
to challenge and resist the perceived violation of her right), did violently grab her by the hair,
slam her face down to the ground, put his full body weight on her neck and back and pull a gun
on other African American citizens, in order to assert his ‘state sponsored’ dominance, control,
authority, and terror over hers and other young Black bodies.

These are just a few of the examples that have sparked national protest, discourse, and
heated debates about the “real” state of race relations in America-debates on whether these
incidents are either isolated incidents or well defined patterns; whether Black homicide victims
instigated their own deaths and conditions by their “ghetto” resistance and/or lack of respect
for authority or whether the incidents were instigated by the “perpetrators” and/or systems
racist disregard for Black life; whether we exist in a “post racial society” where we “don’t see
race” or whether we exist in a society where being Black in a still racist society always matters.



As subjective as the debates can be, one thing is clear. The Fourteenth Amendment, as
Frederick Woodbridge argued in 1866, legally establishes the natural right to life and liberty,
and the social right to property. “It is intended to enable Congress by its enactments when necessary
to give to a citizen of the United States, in whatever State he may be, those privileges and
immunities which are guaranteed to him under the Constitution of the United States” (Curtis,
1986: 69). However, what is also clear is that history has proven that the equality of Constitutional
protection for African American citizens has been nothing more than arbitrary and subjective.

This assertion is affirmed in analyzing the two main arguments that have driven the judicial
exoneration of police officers as ‘agents of the state,’ and the state law’s protection of ordinary
‘white citizens’- the “presumption of fear” and the “threat of imminent danger” that justifies
the use of excessive and deadly force. This work argues that this method of “measurement”
will always work to the advantage of those who use deadly and or excessive force against
African American citizens. This is specifically true for African American boys and men, because
the supremacist ideology and stereotypes that the “presumption of fear” is based upon are well
grounded in the history of white supremacy and the manner in which it is grounded in the
collective psyche of the American public and the history of the law, i.e. slave codes, Black
codes, and Jim Crow. But, most importantly, they are each grounded in the very rationale for
the establishment of the “slave patrols” and organized mobs/militia that would evolve into the
police or “law enforcement.”

Slave codes were laws that were designed to maintain property relations through the 
institutional and state sponsored denial of both the freedom and humanity of African/African 
American citizens. Black codes were laws that were designed to relegate African Americans 
back to slavery through the criminal justice system and the convict leasing system. Jim Crow 
were laws and practices that were designed to limit the freedom, mobility, and ensure the 
disenfranchisement of African Americans from citizenship and inclusion in the Constitution. 
Slave patrols were “law enforcement” who were responsible for enforcing slave codes.  
Organized mobs/militia, later Sheriffs and Deputies enforced Black codes and Jim Crow and 
engaged in the “extra-judicial punishment” of Black people who were accused of an offense 
but never tried. The inhumanity of African Americans was the guiding ideology for each. The 
belief that African Americans were not entitled to rights or protection, the belief that Whites 
maintained privilege and dominance over Black bodies-as property only worth the 
value  they assigned, and the culture of brutality and terror against African American people 
and communities were all fundamental to the way in which the laws were enforced and/or applied.

It must be reiterated that the genesis of the modern police organization in the South is the
Slave Patrol which was established in 1704 in the Carolina colonies. The Slave Patrol had
three primary functions: (1) to chase down, apprehend, and return to their owners, runaway
slaves; (2) to provide a form of organized terror to deter slave revolts; and, (3) to maintain a
form of discipline for slave-workers who were subject to summary justice, outside of the law,
if they violated any plantation rules(Platt, 1982 and Reichel, 1992). Following the Civil War,
these vigilante-style organizations evolved into modern Southern police departments primarily
as a means of controlling freed slaves who were now laborers working in an agricultural caste
system, and enforcing “Jim Crow” segregation laws, designed to deny freed slaves equal rights
and access to the political protection and/or power (Potter, 2015: 17).



Consequently, Foucault acknowledges, “the theme of race does not disappear, it…becomes
part of something very different, namely state racism…” (Foucault in Havis, 2013: 122). And, it
is manifested through the racialized way that Black bodies are policed and laws pertaining to
Black lives are applied, interpreted, and enforced today (Havis, 2013; Collins, 2004; Glover,
2009). Once the perceptions of threat and fear or the right to enforce strategies of domination
over Black bodies are placed in this historic racialized context, the manner in which the stereotypes
and supremacist narratives of aggression, criminality, and threat used to justify the violations
and deaths of African American people can be placed in historic context. Specifically, the patterns
of state sponsored and federally supported violations of the First, Second, Fourth, Sixth, Eight
and Fourteenth Amendments that each incident represents and be analyzed.

That way, when we begin to discuss the purported “isolated” incidents of an African
American teen lying on the ground for 4 and a half hoursafter being shot (Mike Brown), a man
being ruthlessly shot in the back while trying to simply get away (Walter Scott), a young boy
being shot in the park because he had a toy gun in an open carry state (Tamir Rice), a teen
being shot by a random man with candy and tea in his hands (Trayvon Martin), or a baby girl
being shot in the bed while sleeping (Aiyana Stanley-Jones), a man being shot in the car on
their daughter’s birthday while his children watch (Charal Thomas), a man being strangled to
death in front of a store while pleading “I can’t breathe” (Eric Garner), or a man having his
neck broken either before or after taking an infamous “rough ride” (Freddie Gray), or little
bathing suit clad girls being grabbed by the hair and slung to the ground and straddled (Dajerria
Becton), or men being shot while shopping at a local store, or holding a sandwich, or riding in
a car with loud music, we can engage the debate: Do Black lives really matter in this “post
racial’ society, or does “racial oppression continue to flourish behind the screen of racial
equality” (Gates, 1997:124).

Laws that guarantee the protection of African American citizens exist. They have been in
existence for centuries. It is the equal application, enforcement, privilege, and protection of
the law, and the implementation of consequence when this protection and privilege is not
enforced for Black citizens by the state and Federal government that the “oppressed people”
must continuously check. When the names of the lives of many become the new hashtag,
movements must cease to rally around the names and rally around the root of the deaths of the
people. Otherwise, even if the individual gets checked, the systematic patterns and ideologies
that drive the oppression and deaths of a people remain intact.

It is the responsibility of the people to ensure that when the laws are not equally applied
and enforced and the people are not being equally protected- that the people hold State and
Federal governments accountable for the violation. That right and responsibility is inherent in
the waning principles of democracy, established in the Declaration of Independence, and
guaranteed by the First Amendment.

I mask my face, place the milk in my backpack-check my phone- damn I’m only at 30
percent. I look over at my comrades. It is silent in the van as we prepare to face the hate,
anger, and challenge of our right to protest and our duty to resist the systematic brutality



and oppression of our people. I see flashing lights and barricades in the distance. I’m not
going to lie, my heart races. I feel the tension in the air and suddenly I know that I have
returned toNew Orleans in 1865, Chicago in 1919, Mississippi in 1875, Birmingham in
1963, and even Virginia Beach in 1989-right here inFerguson in 2014. I’ve never been in
your army, but, is this what war looks like?It is clear that no change is to come from this.

(Excerpt from my journal Ferguson 2014)

I have protested in Ferguson and in Baltimore. I have been a fixture in front of the Department
of Justice in Washington D.C. On the streets of Baltimore and in the neighborhood of Canfield
Green, I could feel the pain and tension. It was tangible. In speaking to my people, I was
allowed to understand that the struggle that began in the streets of Ferguson, not by intellectual
and academic visitors who would later “take on/over” the movement, but the people.

They were clear that the struggle was bigger than Mike Brown. They were clear that Mike
Brown was another name and could recite the names of those who came before. They were
tired-tired of the inequality, tired of the racism, tired of the oppression, tired of the abuse, tired
of the condition of barely being able to survive. It would reflect the first series of the same
narrative that I would hear in Baltimore. They were fighting not only for #justiceforMikeBrown
or even #justiceforFreddieGray, they were fighting for justice.

In our resistance, we were face to face with police officers who were also fighting-fighting
to maintain their authority, control, dominance, and their “perceived” right to “police” the
public in the manner that they saw fit and/or the manner in which they were instructed to
police- which meant with disregard to the lives, safety, and well-being of the people- to police
with absolute dominance and authority that “the people” were supposed to simply acquiesce
to, without question. To them, we were the enemy, and the neighborhood that they could leave
after their shift was the battle ground. To them, even in our peace, we were equally symbols of
a different yet equal threat.

There is an arrogance in their stance, in their silence, and in their orders. In the day, and in
the assigned areas of protest, they are in uniform, unthreatening. At night when the conflict is
anticipated with those who dare “resist” state mandated protocol and limitations on “peaceable
assembly/protest,” they are clad in riot gear and masks. They are armed with tanks, and busses,
and motorcycles, and trucks. The National Guard is posted in select areas. Helicopters and
surveillance drones are floating overhead. They are stoic in their stance and deliberate in their
intention and it IS scary.

They are agents of the State who are supported and assigned to limit political resistance
and/or opposition-and most importantly any attempt at either violent and/or revolutionary/
transformative resistance. And it is understandable if the agenda is not to promote change that
benefits all citizens; but rather enforce and sustain power dynamics that continue to result in
the oppression of the masses of urban African American citizens.

It is clear that it is acceptable to sing, chant, march on a selected and approved route, cook
out, dance, speak about “justice” for each individual who is a just a part of the collective list of
lynching victims. But, it is not acceptable to talk about the systematic imposition of White
supremacist ideologies that have evolved to the lynching/genocide of African American people
by/through the systematic social, political, and economic disenfranchisement that is represented



in Ferguson and inner city Baltimore; the denial of adequate resources and/or access to means
to obtain the necessities of life; the implementation of a police state wherein state sponsored
violations of the rights of the people; the state sponsored deaths of the Mike Browns and the
Freddie Gray’s; and the implementation of an aggressive military state when people dare to
resist and/or protest it all. And in the colorful and multi-cultural organized peaceful protests in
the day- neither the participants nor the leaders chosen to speak-either because it is not their
struggle or understanding of it, or they understand the ramifications.

Black Lives Matter is not the Black Power chant and its “call for revolution and their
strong commitment to action against economic insecurity and police brutality in the ghetto”
(Newman et al., 1978). Yet, like any other movement, it has the power to be. Consequently,
the response at its infancy is critical and understandable. In such, what was once a right and
responsibility that grounded the American Revolution and served as a fundamental component
of the establishment of the United States, the Bill of Rights and the Constitution has now
become an abhorrence that most certainly cannot be applied to Black lives. While historically
in the struggle for the liberation of America from her British rule:

“The ideology of the revolutionary generation shaped the later American Bill of Rights.
The revolutionary ideology combined and wove together both the natural rights of man and
the historic rights of the Englishmen. The colonists emphasized natural rights and historic
liberties as a result of their view of government. Government was potentially hostile to
human liberty and happiness. Power was essentially aggressive” (Curtis 1986:18).

This same ideology cannot apply to contemporary political dissonance if the goal is to maintain
the status quo and preserve power relations. Consequently, political freedom, freedom to express
political dissonance, and the right to hold the government responsible for violations of the
rights of its citizens, especially since 9/11, had to be systematically dismantled in order to
avoid the possibility of civil unrest that forces reform.

Symbolically then, acts and attitudes that contradict and/or challenge the American
government or any of its systems are now stigmatized as unpatriotic and met with a counter
resistance from patriotic Americans that does not allow for discussions that focus on the
legitimate issues to occur. Unlike the past, patriotism is now equated with absolute conformity
to government rule, whether that government ceases to represent the interest of all people or
not. As Bell (2004) argued, “immediately after September 11, the Bush administration framed
any opposition to its response as unpatriotic (p.572), which has evolved to any opposition to
governmental actions.

More significantly, protest, speech, or any action that waged political opposition to the
ideologies and agenda of the State, especially after 9/11, posed the threat of being legally
classified as “domestic terrorism” and subject to prosecution or holding without due process.
And while this stemmed from the government’s attempts to “thwart” terrorism or resistance
and dissent for the Wars to come, post 9/11, 9/11 set the precedence for the continual dismantling
of the First Amendment today. As Bell (2004) supports.

“The U.S.A Patriot Act defines domestic terrorist activity broadly to consist of acts that are
dangerous to human life. Many activist organizations fear that they will find themselves
under investigation and prosecution for acts of terrorism that arise from protest (p.572).



Since 9/11, the “precept” of terrorism has continued to fuel perception, legislation, and response
to acts, ideologies, and protests that demonstrate forms of political opposition. In such, Acts
such as the National Defense Authorization Act have extended both the ideological range of
the definition of “domestic terrorism” and the way in which it relates to political opposition. It
has also undoubtedly allowed for the extension of resources throughout “law enforcement”
agencies, federally and locally, in order to provide and support the militaristic responses to
political protest and resistance which systematically nips away at the ability to use First
Amendment protection to address violations of our Fourteenth Amendment rights.

The scenes on the streets of peaceable assembly are indicative of the more overt manner
in which counter-resistance to movement and protest has been institutionalized today. According
to Newman et.al (1978), just as in the past “…the FBI, CIA, and special units in many local
police departments broadened the extent of the spying and surveillance activists they had long
conducted against black activists of all persuasions” (p.23). The presence establishes that the
overarching agenda is to continue to promote conformity to oppression without resistance, to
maintain the system of dominance and terror in order to avoid mass civil unrest and/or even
another civil war is a serious and a familiar one.

While this article attempts to coagulate history and the sociological analysis of law in
order to frame the contemporary racial crisis in America in these few pages, the depth of the
issues are far more reaching than these pages allow. However, it is certain, that with each new
death, each new incident, each new city or town, each new protest, each new name that follows
a justice 4 (new name here) hashtag, each new way that the characters of dead African American
citizens are criminalized in order to justify their murders and stimulate disregard for Black
life, and each new refusal to prosecute or hold those accountable for the violations of the right
to life and liberty, history resounds-loudly.

This crisis calls out the names of Emmet Till (1955), Mr. and Mrs. Holbert (1904), Dan
Davis (1912), Jesse Washington (1916), Mrs. Wise (1931), Laura Nelson (1911), and the
thousands of African American citizens who endured the state sponsored and organized brutality
and terror that still exists today. It brings forth the sad reality that in spite of all the struggle
and the brilliant/humanistic legislation, how far the African American race has truly come is
still questionable. In 1861, as the Thirteenth Amendment was being proposed, Senator Henry
Wilson, a staunch ally to the cause of Black liberation, wrote:

If this amendment shall be incorporated by the will of the nation into the Constitution of
the United States, it will obliterate the last lingering vestiges of the slave system; its
chattelizing, degrading, and bloody codes; its dark, malignant, barbarizing spirit; all it was
and is, everything connected with it or pertaining to it, from the face of the nation it was
scarred with moral desolation, from the bosom of the country it has reddened with the
blood and strewn with the graves of patriotism. The incorporation of this amendment into
the organic law of the nation will make impossible forevermore the reappearing of the
discarded slave system, and the returning of the despotism of the slave masters domination”
(Tsesis, 2004: 42).

Well the laws are certainly in place. Yet, 154 years later, as I look at photos of dead Black
bodies, both known and unknown, that are representative of the “chattelizing, degrading, and



bloody codes; its dark, malignant, barbarizing spirit, all it was and is…” I can only lower my
head and say… Why, welcome back Jim Crow.
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