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Abstract: In the wake of the high-profile non-indictments of the police officers involved in the
Michael Brown and Eric Garner cases, the structure of the judicial system has been brought
into question. Both legal minds and lay peoplewere confused and outraged by the failure to
hold police officers accountable. There are many possible reasons for these unfavorable grand
jury decisions, one of which is the breadth of the jury pool. The American legal system
guarantees that the jury reflects a “fair cross-section of the community”; andthis article will
interrogate the meaning of “community” and argue that creating jury pools from such large
areas as entire counties or states is over-broad. Instead, juries should be localized—comprised
of citizens from the same area where the alleged offense occurred. Such a construct creates a
system of community justice asa localized jury will have more insight into the situations before
them, more of a stake in a just and equitable outcome, and a jury composition that actually
reflects the community involved (i.e., black community = black jury). Indeed, the jury is the
guardian of the public trust and the voice of the community’s values inside a legal system
dominated by lawyers and judges1.

The origins of the American criminal justice system are found in English common law.2

Throughout its existence, it has been a tool of white supremacy, capitalism, and patriarchy.
Pontifications of fairness have been belied by pronounced injustice and inequality. The phrase
‘The White man speaks with a forked tongue’, an observation often attributed to the Native
Americans, eloquently characterizes the decrees of lawmakers and judicial officers alike who
have been comfortably tone-deafto the blatant hypocrisy of their own language. Take for
example the immortal declaration that “All men are created equal.”3 Thomas Jefferson penned
those words during the height of slavery and within the same document, would go on to equate
the King’s support of slave insurrections as an example of tyranny4, and justification to rebelfor
American independence.

The analysis above provides a contextual framework within which the actual subject matter
of this article can be considered. In reading American jurisprudence, one must be hyper-aware
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that the language used may not always be practically applied. For instance, “all”, when 
practically applied, often means ‘some’ at best and ‘a few’ at worst. Racial minorities, women, 
and the poor have historically been politically invisible and therefore excluded from language 
that confers political rights. This invisibility coupled with the application of what appears to 
be objectivity creates a dangerous camouflage for insensitivity to or deliberate disregard of 
the needs of suspect classes and minority groups.

This article concerns the matter of representative jury composition and suggests a method
that can increase the chances of petit juries5 truly reflecting their respective communities. The
Supreme Court has interpreted the Sixth Amendment to require only the opportunity to have a
representative jury. Specifically, that the jury venire be composed of a “fair cross-section”6 of
the community from which it is drawn7.

In an objective sense, this may seem reasonable, because unfortunately, it may be practically
impossible to guarantee a truly representative petit jury for every trial. However, the insensitivity
of this objectivity is exposed when one considers that as the majority demographic in this
country, white Americans, are insulated from the cruelty of chance that may deprive them of a
jury of their peers. Indeed, the chance of a white defendant being confronted with an all-black
jury is so unlikely as to make it a ridiculous thought.8

The reality that minority groups and suspect classes are the ones at greater risk of having
an unrepresentative jury, should be a central consideration in working towards a solution.
Different ideas have previously been proposed9 and some creative strategies have previously
been employed10 to ensure that the jury pool is representative of the community from whence
the accused came, but none have yet been successful. The solution being offered here is
deliberately simple: localize the jury pool by shrinking the vicinage.

This is not a novel concept.11 In fact, “the United States Constitution expressly mandates 
the provision of local juries in Article III12 and the Sixth Amendment.13 While the venue 
provision in Article III requires that all criminal trials be within the state in which the crime 
was committed, the Sixth Amendment requires criminal trial “by an impartial jury of the State 
and district wherein the crime shall have been committed.”14  This clause, known as the 
vicinage provision, and its meaning, have gone through many rounds of debate regarding how 
to define andapply it.

Part I of this paper will discuss the historical debate surrounding the concept of vicinage
as it should be applied to American jurisprudence. Part II will discuss the function that the jury
is suppose to play as part of the democratic institution and the concept of community as it
relates to the right to have a jury (pool) that represents a “fair cross-section” of the community.
Part III will contextualize the failure of the jury to perform the functions outlined in Part II in
the high profile case of the Michael Brown grand jury. Finally, Part IV will elaborate on the
application of the presented solution and offer the conclusion.

The term ‘vicinage’ refers to the prospective jurors within the vicinity of an offense15. The
process of producing a jury, including the geography of the vicinage, is different from state to
state. The trial jury in either a civil or criminal case is chosen from a list called a venire, or



jury pool, that has been compiled by the court16. The method of selecting names for the venire
varies. In many states, the list is compiled from voter registration rolls and/or drivers license
lists. In some jurisdictions, the federal and state courts use the same lists for a given area. The
jury pool is sometimes compiled with the help of jury commissioners appointed by the presiding
judge17.Jurors are then chosen (summoned) at random from the jury pool of the district in
which that court has jurisdiction. For instance, if it is a county court, the jurors will come from
that county18.

The English common law concept of drawing a jury from the area of the crime expected
that the jury would have personal knowledge of the situation, perhaps even personal knowledge
of the defendant, and that the jurors would also engage in their own investigation19. Essentially,
jurors were working on behalf of the Crown to get to the bottom of an issue20. In the American
colonies, the jury evolved torelinquish its direct connection and responsibility to the Crown
and instead “ became a buffer between the accused and the government.”21 Although the use
of juries drawn from the vicinity of the crime was not uniform throughout the American colonies,
the institution of the jury system was so meaningful to the colonists that British interference
with the vicinage rights contributed to the desire for American independence.

Despite the colonial diversity of practice concerning the use of petit jurors drawn from the
vicinity of the commission of the crime, when Parliament passed the various venue acts
which permitted trial in another province or in England, the colonists consistently attacked
these venue statutes as depriving the accused of a trial by his peers from the vicinage of the
crime. … Again, in light of the actions taken by Parliament, the colonial history with respect
to trial by a jury of the vicinage, and the protests about that right being violated, it is not
surprising that another grievance specifically listed in the Declaration of Independence read:
“For depriving us in many cases, of the benefits of Trial by Jury.”22

Indeed, Patrick Henry once asked and answered the rhetorical question “Why do we love this
trial by jury? … Because it prevents the hand of oppression from cutting you off!”23

Following the American Revolution, the former colonies continued to progress through
the growing pains of independence. It was during the Federal Constitutional Convention of
1789 that the current manifestation of the jury trial, particularly with regard to the vicinage
provision, took shape. “Both proponents and opponents understood that a jury of the vicinage
would be different from a jury from any-where else with respect to each of the three major
functions performed by a jury: finding the facts, applying the law to the facts, and serving as
the conscience of the community.”24

At that time it was considered important to some proponents of the vicinage that jurors
would have personal knowledge of the accused, the accuser and witnesses, and of the crime
itself. Opponents of a vicinage provision were concerned that a juror with such familiarity
with the case might not be impartial. Indeed, the process of voir dire25 and the Constitutional
right to an impartial jury mitigates this concern today. Today, a juror with personal knowledge
of any of these things would most likely be stricken from the jury for fear of impartiality;
especially if that juror had already formed an opinion. Nevertheless, at least one of the arguments
made regarding the superior fact-finding ability of vicinage jurors is that they will be best able
to understand subtleties such as “mannerisms, colloquialisms, and fashions of the participants”26,
as well as facts related to the setting and location.



Regarding the application of law to facts, Thomas Jefferson once wrote: “Were I called 
upon to decide, whether the people had best be omitted in the legislative or judiciary department, 
I would say it is better to leave them out of the legislative. The execution of laws is more 
important the making of them.”27  It was considered that the accused deserved the privilege to 
not be subjected to a loss of liberty (or for that matter, life and property) without the unanimous28 

consent of his/her own community.

Similarly, it was considered that the community had a right to participate in the resolution 
of alleged law-breaking within their midst. This goes to the notion of jury duty being a civic 
duty and a direct way for popular participation in law-making. “If jurors were chosen from the 
place of the commission of the crime, jurors from the community affected by the crime would 
apply the law to the facts of the particular case. Local communities, through their juries, would 
thereby be able to “make” the criminal law for their community. Local responsibility for setting 
community standards, for defining what conduct was considered criminal within that 
community, would be encouraged.”29  This “applying of the law” naturally compliments the 
idea that the jury should be the conscience of the community.

Ultimately, a compromise was reached that balanced the agreement that a vicinage provision 
should exist, with the disagreement about how it should be applied. The Sixth Amendment use 
of the word “district” rather than state, county, town, or some other iteration of a locality is 
deliberately amorphous. It allows the state or local government the flexibility to create judicial 
districts that fit the need of the community. Combined with the venue provision of USC 
Article 3, Section 2, Clause 3,30  the judicial system attempts to assure that jury trials and the 
jury pool are kept within relative proximity to the commission of the crime. However, when 
thiswas established, the states were less populous and diverse. Furthermore, the need to assure 
minority representation and participation was not an issue to be considered.

In order for the conscience of the minority communities to actually be given influence,
their representation and participation in juries must be assured. In order for this to happen,
their conscience must not be diluted with the conscience of the larger society. To the extent
that such dilution occurs, it has the potential to be a neutralizing influence such that only a
façade of equality remains.

It’s just like when you’ve got some coffee that’s too black, which means it’s too strong.
What do you do? You integrate it with cream; you make it weak. But if you pour too much
cream in it, you won’t even know you ever had coffee. It used to be hot, it becomes cool; it
used to be strong, it becomes weak. It used to wake you up, now it puts you to sleep.31

As Thomas Jefferson recognized32, the import of juror participation is more precious than 
voter participation.33 The jury and its role as a buffer between the accused and the government 
is expected to be a shield against oppression, tyranny, and injustice. In order for this buffer to 
be effective, juries must adequately represent minority communities.

“Since it was first recognized in [the] Magna Carta, trial by jury has been a prized shield
against oppression, but, while proclaiming trial by jury as “the glory of the English law,”
Blackstone was careful to note that it was but a “privilege.”  Our Constitution transforms that



privilege into a right.”34  The clause was clearly intended to protect the accused from 
oppression by the Government35. It is understood that the purpose of a jury is to guard against 
the exercise of arbitrary power; to make available the commonsense judgment of the 
community as a hedge against the overzealous or mistaken prosecutor; and in preference to 
the professional,over-conditioned, or biased response of a judge.36

As it is written, the Sixth Amendment does not guarantee the jury to represent the conscience
of the community, it simply grants the right of an impartial jury. The Court has “interpreted
the Sixth Amendment’s right to an impartial jury as requiring that the venire from which the
jury is selected represent a “fair cross-section’ of the community.”37 The Supreme Court, in
Taylor v. Louisiana, held that “the selection of a petit jury from a representative cross-section
of the community is an essential component of the Sixth Amendment right to a jury trial.”38

The Court found that a process that failed to comport with the cross-section requirement lost
the purposes of the jury.These purposes are: (1) to “guard against the exercise of arbitrary
power;” (2) to preserve “public confidence in the fairness of the criminal justice system;” and
(3) to uphold that the ideal that “sharing in the administration of justice is a phase of civic
responsibility.”39 The Court also relied on the language in Ballard,40 where Justice Douglas
had stated that “a flavor, a distinct quality is lost if either sex is excluded.”41 Similarly, a
distinct flavor or quality is lost if cognizable groups, such as racial minorities, are missing.

The ‘fair cross-section’ consideration was developed with the idea of integrating a typically
white-male jury and addressing the issue of systematic exclusion. The Court in Duren v.
Missouri42 enunciated the test for establishing a “fair cross-section’ violation. The defendant
must make a prima facie case, demonstrating three facts: (1) the alleged exclusion affects a
“distinctive group;” (2) the number of members from the group is unreasonable in proportion
to the number in the community; and (3) the underrepresentation is the result of “systematic
exclusion.”43 If the prima facie case is made, the state must then show that the exclusion serves
a significant state interest.

The issue being addressed here has less to do with a systematic exclusion, and more to do
with a developing a solution for the underrepresentation of Black people on juries regardless
of the reasons for it. Underrepresentation may occur in different places and/or for different
reasons. With respect to the fair-cross section requirement as a response to underrepresentation
on juries, past cases have typically (but not exclusively) concerned either women or Black
people. Therefore, having a fair cross-section could be interpreted as having a jury of people
other than white males. Also, the idea of underrepresentation should be considered with the
reciprocal value of overrepresentation. In other words, if African-Americans are
underrepresented, this means that whites are overrepresented. The present solution under
discussion aims to address this issue. If the jury venire is localized, there is less chance that
white people will be overrepresented in matters that primarily concern the black community.

The word community, like the word district discussed supra, is an amorphous and undefined
area. Either word can be applied to an entire state, county, ward, town or even a particular side
of town. These various areas may have interests that are widely shared, interests that are
competing, or interests that have nothing to do with the other. As it relates to juries, the fair
cross-section requirement is to be applied to the vicinage. However, there is no requirement as
to how large or small the vicinage is supposed to be. It can be expanded or limited as necessary.



Using Figure 1 as an example, consider this an entire district. The Upper Left (UL) quadrant
of the district is a majority (not exclusively) black area. The other three quadrants are majority
(not exclusively) white. If a crime occurs in UL and the vicinage is drawn from the entire
district, the most that a defendant from UL can hope for is 3 jurors from UL on
average,sometimes more. However, it is mathematically more likely that it would be less. To
the extent that the quadrants are separated on racial lines, the majority black quadrant is unlikely
to have a majority black jury. On the other hand, no matter where a crime occurs, the jury is
most likely to be majority white;sometimes it may even be entirely white. However, if the
vicinage is adjusted such that the district is divided into four components and the vicinage for
crimes that occur in UL are exclusively drawn from UL, the jury composition will change
immediately and dramatically. More importantly, this could be done without violating the
Equal Protection clause of the Fourteenth Amendment, or the Sixth Amendment right to an
impartial jury44.

The Mike Brown homicide in Ferguson, Missouri, provides an exemplary case study. The city
of Ferguson sits within St. Louis County. The demographic population of St. Louis County is
24 percent black and about 68 percent white. The population of Ferguson, on the other hand,
is approximately the inverse: 67 percent black and 29 percent white45. In Missouri, the jury
pool comes from the county, not the city, and as it turned out, the petit grand jury of 9 whites
and 3 blacks roughly reflected the county demographics. However, if the jury pool was localized
to the City of Ferguson, it is more likely that the jury would have reflected the demographics
of Ferguson, rather than St. Louis County. Had that been the case, there is no way to know if
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the outcome would have been different, but the jury’s decision may have been better informed
and received, thus contributing to public confidence. Even if one believes that the link between
diverse juries and impartiality is tenuous, this second aspect of institutional legitimacy is
incontrovertible: “confidence in the criminal justice system rests as much on the appearance
of fairness as on the delivery of “accurate” results. T]he public is more likely to question the
accuracy of verdicts when a non-representative tribunal delivers them, especially when the
issues are controversial or the crime is race-related.”46

Recalling the holding in Taylor, the Court found that the purposes of the jury were lost
by a process that failed to comport with the cross-section requirement: (1) to “guard against
the exercise of arbitrary power;” (2) to preserve “public confidence in the fairness of the
criminal justice system;” and (3) to uphold that the ideal that “sharing in the administration
of justice is a phase of civic responsibility.”47 Regarding point one, the Mike Brown case
involved a grand jury, which unlike a jury trial is a prosecutorial driven secret proceeding
where the jury hears the testimony of the prosecution’s witnesses in the defendant’s
absence,allowing them no opportunity to confront the witnesses against them. Under these
circumstances, prosecutors typically have no difficulty getting the indictments they seek. If
the federal grand jury is any indication of what transpires at the state-level, prosecutors get
their indictments at a rate of 16,000 to 1. According to the FBI’sBureau of Justice Statistics48,
U.S. attorneys prosecuted 162,000 federal cases in 2010, with grand juries returning an
indictment on all but 11 of them. With such power and influence over the process, the
importance of the jury as a “hedge against the overzealous or mistaken prosecutor” cannot
be underestimated.49

It has been well documented that blacks are statistically less likely to trust police than
are whites;a recent Gallup Poll50 provided evidence of this fact. It found that overall 57
percent of Americans trust the police in their neighborhoods. This includes more than 60
percent of whites and exactly 57 percent of Hispanics. That number falls dramatically,
however, within the Black community, where just 34 percent feel confident in the police. In
urban communities, blacks feel even less comfortable with their law-enforcement agents.
Just 26 percent of African-Americans living in big cities say they trust the police. This past
year, “this lack of faith has become kinetic following the grand jury decisions in Ferguson
and in Staten Island, N.Y., not to indict police officers in the death of Brown or in the July
choke-hold death of Eric Garner.”51

Because many of the high-profile racial incidents involving police have occurred in urban
settings, blacks living in and around big cities may be more sensitive to these tensions with
police than blacks living in non-urban areas. It is possible that these high-profile events were
not isolated incidents but more extreme examples of ongoing and widespread tensions between
police and blacks, which many urban blacks may experience firsthand52. In the particular case
of Brown, the lack of African-Americans on the grand jury may have been a critical to the
outcome. Although the crime occurred in the City of Ferguson, the jury venire was drawn for
the larger, whiter county of St. Louis, thus diluting the sensibilities of the affected Black
community. To the extent that this dilution is significant enough to neutralize the concerns of
minority groups, the aforementioned function of the jury as a means to share in the
administration of justice as a civic duty becomes meaningless.



Presently, the population of the United States is as high as it has ever been and just over 80
percent of the population lives in an urban environment.53 Such high concentrations of people
mean that the area from which a vicinage is drawn can be smaller, yet not over-burdensome
for the population, and still be sufficient. A smaller vicinage potentially creates a community-
centered jury. Areas that identify a problem with underrepresentation or overrepresentation of
a particular group(s) can redraw their jural districts based on zip code, ward, or townships as
the case may be. Such action is at the discretion of the legislature and is not an exclusionary
effort, but rather, a balancing effort. As shown in Figure 1, white people who live in the UL
area would not be excluded from jury service if the jural districts were divided into the four
quadrants.

The consideration here is not simply an issue of black and white. It’s an issue of recognizing
that black and white communities often have divergent interest or different matters of principal
concern. One of those issues was raised above and has to do with public confidence in the
police department. Another issue is the disparity between police violence54 and the lack of
accountability that goes along with it. Police kill with relative impunity and the lives taken are
disproportionately black lives; a ratio of almost 30:1 compared to their white counterparts.
“[T]he 1,217 deadly police shootings from 2010 to 2012 captured in the federal data show that
blacks, age 15 to 19, were killed at a rate of 31.17 per million, while just 1.47 per million
white males in that age range died at the hands of police.”55 Jury verdicts and indictments
favoring the officer(s) do not inspire confidence in the judicial system (in fact, the opposite
can be said) when few, if any, members of the affected community are present on the jury.

In the beginning of July 2015, a jury selection process began for the trial of Randall ‘Wes’ 
Kerrick, a white police officer who is on trial in Charlotte, North Carolina, for the 2013 
killing of Jonathan Ferrell, an unarmed Black man56. I was present for parts of it, and I 
watched as the few Black people that were summoned provided responses during voir dire 
that had the intended or unintended consequence of having them easily excluded from jury 
duty. I wondered how many times, in courthouses all around the country, an all-white jury has 
been seated because of potential black jurors making themselves easy targets for being 
stricken.

After speaking with criminal defense attorneys in Washington, District of Columbia, 
Baltimore, Maryland, and Charlotte, North Carolina, as well as sitting in on jury selections, a 
common problem is present: many of those who respond to jury duty do not want to be there and 
search for reasons to be excluded. This is not a problem that is drawn on racial lines57. Indeed, 
people across the demographic spectrum seek to avoid jury duty58. However, because of the 
underrepresentation of some groups, such as Black people, it is especially damaging to the interests 
of the Black community when Black people compound the problem of underrepresentation by 
avoiding jury service. A jury pool that is under-representative of Black people is one problem, 
but the problem of Black people avoiding jury duty when summoned is another.

In addition to the issue of deliberate avoidance is the issue of jurors making admissions to 
voir dire questions that expose “bias”. For example, some questions might be related to trust



of law enforcement. As noted above, Black communities are typically least trusting of law
enforcement; therefore, voir dire questions related to that lack of trust might serve as proxy
questions to remove blacks from juries in a constitutionally acceptable way59. Black people
must learn to answer voir dire questions in a way that does not make them so easily excused.
One of the purposes of voir dire is to uncover bias within the potential jurors. Those seeking to
get seated on the jury should answer questions in a way that does not expose any bias that they
may have or, if this is unavoidable, reiterate the point that “I can be fair”60.

The criminal justice system is a racist institution; it is biased by its own nature. It protects
privilege, property, patriarchy, and white supremacy. Jurors are supposed to bring their life
experiences into the courthouse. This is one of the reasons for having a “fair cross-section”.
However, in seeking to exclude jurors who have had negative experiences with police and
whose judgment is affected by those experiences is not eliminating bias, it is supporting the
biased notion that police always conduct themselves responsibly within Black communities.
Furthermore, it assumes that the police should have in the community in the first place when,
in fact, the over-policing of Black communities and Black people is a known problem61. Black
people, and indeed marginalized people and people of color in general, must combat the inherent
racism within the criminal justice system by taking jury duty seriously and engaging the
opportunity to serve enthusiastically. This means not trying to get off the jury, but trying to get
on the jury.

As a civic duty, jury service is the purest form of direct democracy. It should be treated
with the same dogged protectionism and public expectation of participation as the right to
vote, if not more. Statistics show that Americans have lost faith in the government62 and this
fact is attributed to low voter turnout. Indeed, people may have good reason to conclude that it
doesn’t matter who they vote for or that those in government will not manage their duties in
the best interest of the people whom they serve. Jury duty does not create this same conundrum.

Once on the jury, the jurors control the destiny of the case before them. It is within their
power to acquit, convict, or even nullify. In fact, former prosecutor and current law professor
Paul Butler encourages what he refers to as race-based jury nullification.63 Jury Nullification
is a jury’s knowing and deliberate rejection of the evidence or refusal to apply the law, either
because the jury wants to send a message about some social issue that is larger than the case
itself, or because the result dictated by law is contrary to the jury’s sense of justice, morality,
or fairness64. Such is the jury’s ultimate duty to “guard against the exercise of arbitrary power;”
to preserve “public confidence in the fairness of the criminal justice system;” and to uphold
that the ideal that “sharing in the administration of justice is a phase of civic responsibility.”
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