
 
 
 
 
 
 
 
 
 
 

THE NEWEST “OUTBREAK PERIOD” CONUNDRUM 
 

While it feels like centuries ago, it was less than a year ago that the Departments of Labor (DOL) and Treasury 

issued sub-regulatory guidance that “stopped the clock” for purposes of many of the rules governing 

employer-sponsored health plans. The guidance provided that during an “Outbreak Period” created by the 

guidance, days would not be counted towards the otherwise applicable timeframes. This guidance applies 

towards the timelines for: (1) COBRA notices, elections, and payment, (2) HIPAA special enrollment (i.e., the 

ability to enroll in a health plan after a marriage or birth of a baby), (3) claims and appeals procedures, and (4) 

external review. 

The “Outbreak Period” began on March 1, 2020 and is expected to last until 60 days after the end of the 

presidentially declared national emergency. There is no indication that President Biden will be reversing the 

national emergency anytime soon, but recently, there has been a LOT of discussion in compliance circles about 

the extensions created by the Outbreak Period ending. 

Why?  Great question. 

The legal authority for creating the DOL and IRS guidance is found in Section 518 of ERISA.  That provision, in 

turn states that the agencies can delay otherwise applicable deadlines by “a period of up to 1 year.”  Arguably, 

that 1-year period ends February 28, 2021 and therefore the extensions end on that date as well.   

This is certainly a reasonable interpretation of the law, but we don’t know for sure if it’s “right.”  Said 

differently, it is possible (or perhaps even likely) that the DOL and IRS will issue guidance to the contrary 

because of the very real political imperative not to reduce the rights of plan participants in the middle of a 

pandemic. 

So, what happens next?  No one really knows for sure, but options include: 

(1) The extensions expire February 28, 2021; 

(2) Nothing changes on March 1, 2021, either because the regulators create a second year-long period or 

Congress steps in and broadens the extension; 

(3) The regulators take the position that the 1-year period runs from the date any applicable clock starts, 

rather than March 1, 2021 (this would mean the 1-year period would expire on a “rolling basis”); or 

(4) Who knows… crazy things keep happening. 
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There is no question that guidance is desperately needed on this point.  Hopefully, that guidance is coming 

soon.  But, if it doesn’t, insurers and self-funded plan sponsors will have an important decision on their hands:  

Do they (1) continue to honor the Outbreak Period until guidance is issued or it ends because the national 

emergency ends, or (2) stop honoring the Outbreak Period? Without more guidance, there isn’t necessarily a 

“right” answer to this question.  Risk takers will instead have to balance their best interpretation of the law as 

it stands and the financial risks of maintaining the Outbreak Period. 
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