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The Federal Department of Labor just made some critical revisions to its temporary Families First  Coronavirus 
Response Act (FFCRA) paid leave regulation.  These changes stem from the August 2, 2020, U.S. District Court 
for the Southern District of New York decision that found portions of the original paid sick leave and expanded 
family medical leave rule invalid.  

The FFCRA paid leave requirements apply to any business with fewer than 500 employees. Companies in this 
size range should review the updated requirements and compare them to their existing FFCRA paid leave 
policies. The new clarifying regulation will go into effect on Wednesday, September 16, 2020, so if a business 
now needs to change its leave procedures, they should do so as soon as practicable.  

Here’s a chart explaining what the revised rules do and how the changes could impact an affected company’s 
existing internal FFCRA paid leave policies.

Affected Section of 
the Regulation

Change Made by the 
Revised Regulation 

How This Could Impact A 
Company’s FFCRA Paid Leave 
Procedures

Necessary Change 
to Paid Leave 
Procedures

Work Availability 
Standard

Clarifies that both types of 
FFCRA paid leave may be 
taken only if the person 
has work from which to 
take the leave, and their 
FFCRA leave qualifying 
event is the only reason 
why they are unable to 
work. This requirement 
applies to all of the 
qualifying events for both 
types of leave.

The original paid leave rule 
only applied this standard to 
three of the six FFCRA paid 
leave qualifying events.  Then 
the court ruling found that 
it applied to none of them 
because the original rule 
was unclear.  Now the rule is 
explicit that it applies to all 
six qualifying events, which 
expands the requirement’s 
scope.

Employers should 
review their policy 
for handling 
employees who claim 
any of the six FFCRA 
qualifying events.  If 
they are currently 
allowing anyone to 
take FFCRA leave 
even if they are not 
actively working 
(if on furlough, 
for example), the 
business should 
revise its policy.
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https://www.federalregister.gov/documents/2020/09/16/2020-20351/paid-leave-under-the-families-first-coronavirus-response-act
https://cases.justia.com/federal/district-courts/new-york/nysdce/1:2020cv03020/535713/37/0.pdf
https://cases.justia.com/federal/district-courts/new-york/nysdce/1:2020cv03020/535713/37/0.pdf
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Definition of 
Healthcare 
Provider

Revises the definition of 
"healthcare provider" to 
include only employees 
who meet the definition 
of that term under the 
Family and Medical Leave 
Act regulations or who 
are employed to provide 
diagnostic services, 
preventative services, 
treatment services, or 
other services that are 
integrated with and 
necessary to the provision 
of patient care which, 
if not provided, would 
adversely impact patient 
care.

The FFCRA text clarifies that 
employers may exclude 
healthcare providers from the 
law’s paid leave benefits.  The 
DOL's original implementing 
regulation included an 
expansive definition of 
"healthcare provider." The 
revised definition is narrower, 
so the exemption applies to 
fewer people.

If an employer 
was using the first 
definition of a 
healthcare provider, 
they might exclude 
people from FFCRA 
paid leave that 
now qualify under 
the new definition. 
The employer must 
now allow those 
employees to take 
paid leave upon 
request.

Intermittent Leave Clarifies that an employee 
must have employer 
approval to take FFCRA 
leave intermittently.

The original FFCRA rule permits 
intermittent FFCRA leave 
use, but only with employer 
permission.  The District Court 
struck down the permission 
requirements.  This revised rule 
reinstates them and provides 
more justification for their 
authority to do so.  

If, in response to the 
August 2nd court 
ruling, a company 
stopped requiring 
employees to seek 
advance permission 
for intermittent 
leave, they may 
require approval 
again. 

Leave 
Documentation

It clarifies that employees 
must provide required 
documentation 
supporting their need 
for FFCRA leave to their 
employers as soon as 
practicable.

The original regulation and 
related guidance made it seem 
like employers could require 
employees to provide all of 
the necessary documentation 
before taking their FFCRA 
leave.  The district court ruled 
that such a requirement could 
be considered a precondition 
to the leave. The new rule 
clarifies that employees may 
provide the documentation as 
soon as possible, even if that is 
after their leave has started.

If an employer 
currently requires 
its employees to 
provide all FFCRA 
leave justification 
documentation 
ahead of time, they 
will now need to 
modify their policy.
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Leave Notification Changes the text of the 
original rule to clarify 
that when the need for 
the expanded family 
and medical leave is 
foreseeable (such as the 
first day of school), then 
the employer may require 
advance notice as is 
practical.  

The original regulation implied 
language that employees do 
not need to provide advance 
notice of a need to take 
expanded family and medical 
leave to their employers, so 
businesses may have thought 
that they could not require 
advance notice.  

Employers may now 
ask employees to 
provide advance 
notice of the need 
for expanded family 
and medical leave 
if they know about 
it ahead of time, 
and it is practical to 
do so.  However, if 
the advance need is 
not foreseeable (for 
example, if a school 
closes mid-day 
due to a COVID-19 
outbreak), then the 
employer still must 
permit the employee 
to take leave on 
request.

Two other great resources to use are the Department of Labor’s FFCRA FAQ webpage and their “Quick Benefits 
Tips” infographic, which provides a visual overview of how much leave workers may qualify to use, and the 
wages employers must pay.

MZQ Consulting, LLC is not a law firm and cannot dispense legal advice.  Anything contained in this communication is not and should not be 
construed as legal advice.  If you need legal advice, please contact your legal counsel.

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/Quick%20Tip%20Poster%20FFCRA.pdf
https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/Quick%20Tip%20Poster%20FFCRA.pdf

