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The Internal Revenue Service (IRS) recently published Notices 2020-29 and 2020-33, which give 
employers some new Section 125 cafeteria plan options. These notices take effect immediately and 
apply to any health benefits employees pay for on a pretax basis, including both fully-insured and 
self-funded coverage options. Notice 2020-29 allows for new mid-year election changes and changes 
to health flexible spending arrangement (Health FSA) grace periods. Notice 2020-33 provides for an 
annual raise in the Health FSA maximum carry-over amount. 

In response to the COVID-19 pandemic, Notice 2020-29 provides temporary cafeteria plan rule flexibility 
for the 2020 calendar year. This notice specifically allows employers to permit their employees to 
make certain mid-year election changes which would not otherwise be permissible. It is important 
to note however, that only those changes an employer elects to allow will be permissible, and these 
changes may only be made prospectively. In no case do these rules allow for retroactive changes.

It is also notable, that the new rules only allow certain very specific changes to be made. Under these 
rules an employer can elect to permit eligible employees to:

• Add coverage under a health plan, 
• Change their health plan election to another health plan option offered by the employer,
• Revoke an existing health plan election and drop the employer’s coverage – provided the
   employee formally attests in writing that they will immediately enroll in other health insurance
   not sponsored by the employer,
• Revoke, decrease, or increase Health FSA elections, and/or
• Revoke, decrease, or increase dependent care assistance program elections.

Employers can choose to allow any, all, or some of the new changes. They can also set new election 
windows of time. Both of the following options or any additional combination of possibilities are 
technically permissible for 2020.

Example #1: A company could allow employees to increase or decrease Health FSA and dependent 
care elections between June 1-June 30, 2020 only.  
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Example #2: An employer could only allow employees to revoke an existing major medical 
plan election and drop the employer’s coverage – provided the employee attests that they will 
immediately enroll in other health insurance not sponsored by the employer, between now and 
the end of the year.

Businesses considering making Section 125 plan  changes should be sure to ask themselves the 
following questions:

1. How effectively can we administer this type of temporary change? 
2. Will any applicable insurance carrier and/or provider permit such changes under the terms of
    their policies?  (Note, carriers will not be required by law to honor these changes.)
3. How can we effectively notify employees of these changes? Because these changes will expire
   at the end of 2020 will this create unnecessary confusion? 

Also noteworthy, the new guidance allows any employer with an FSA grace period for their 2019 plan 
year to extend that grace period through the end of 2020. This is not helpful for calendar year plans 
because in those cases the 2019 grace period has already expired.  However, many non-calendar year 
plans will likely find this relief beneficial. For employers permitting a health FSA carryover instead of 
a grace period, the permitted carryover amount has been increased to $550 for 2020.

Finally, it is worth emphasizing that any changes an employer chooses to make need to be 
communicated to their employees as soon as possible. There is, however, some relief relative to 
plan amendments. Specifically, while an employer may implement these new rules at any time, the 
required formal written plan documents do not need to be finalized until December 31, 2021.

MZQ Consulting, LLC is not a law firm and cannot dispense legal advice.  Anything contained in this communication is not and 
should not be construed as legal advice.  If you need legal advice, please contact your legal counsel.


