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As we’ve previously shared, the Families First 
Coronavirus Response Act created two new 
paid leave requirements for businesses with 
fewer than 500 employees. These employers 
need to provide all qualified employees with 
up to 80 hours of emergency paid sick leave.  
The law also provides a new Family Medical 
Leave Act benefit for qualified employees. The 
Department of Labor (DOL) and the Internal 
Revenue Service (IRS) recently issued some 
practical guidance about how these provisions 
will work for affected employers. 

Employers need to make this leave available 
beginning on April 1, 2020, and the requirement 
applies to leave taken between April 1, 2020 
and December 31, 2020. Eligible employers will 
receive 100% reimbursement for both types 
of paid leave, including payroll and health 
insurance costs. The IRS guidance establishes 
that businesses can keep the money they 
would otherwise pay to the IRS in payroll taxes.  
This includes the withheld federal income 
taxes, the employee’s share of Social Security 
and Medicare taxes, and the employer’s share 
of Social Security and Medicare taxes for all 
employees. If those amounts are not sufficient 
to cover the cost of paid leave, employers can 
seek an expedited advance from the IRS by 
submitting a streamlined claim form that will be 
released next week.

According to the new DOL guidance, in order to 
establish applicability, each business needs to 
count all of its full and part-time employees at 
the time an employee wishes to take the leave. 
They need to count all employees working in 
the United States and its territories.  The count 
must include all full and part-time workers, 
employees on leave, day laborers or temporary 
workers from an agency, and any workers 
jointly employed by the company and another 
entity to determine if they have fewer than 500 
employees.

There are exemptions available for small 
businesses with fewer than 50 employees who 
can document that compliance will jeopardize 
the viability of the business as a going concern. 
Businesses will only have to document why their 
company meets this standard, and they will not 
need to apply or file anything with the federal 
government.  Emergency regulations expected 
within a week from the DOL will explain the 
qualifying criteria in more detail. However, 
questions 58 and 59 of the new FAQ guidance 
also provide more details about the exemption.

Some of the other important issues that are 
addressed in the DOL FAQs include: 

• Means of calculating an employee’s “regular
   rate of pay.”
• The type of records employers must keep
   related to the new leave.
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• A clarification that people caring for children
   due to COVID-19 precautions may be eligible
   for both the emergency paid sick leave and
   the emergency expanded FMLA leave, but
   not at the same time.
• That the new emergency sick leave and

     FMLA leave are in addition to any state or
     local paid leave requirements.
• Information about how the new FMLA

requirement interfaces with telework
capabilities, including specific guidance 
about allowing employees to work 
intermittently, and how telework and FMLA 
may work for parents that cannot meet 
telework requirements either all or some of 
the time because they are caring for children 
during the workday.

• How the new FMLA and emergency sick
   leave provisions do not apply to furloughed
   employees, closed worksites, reductions in
   hours and people on unemployment 
   benefits.
• A clarification that employers must maintain
   health coverage during an employee’s
   expanded FMLA leave. Employees must
   generally continue to make any normal
   contributions to the cost of coverage.
• The definition of an emergency responder
   and health care provider for the purposes
   of the exemptions to the leave and FMLA
   provisions.

DOL Releases Families First Coronavirus 
Response Act Employee Notification Poster

The Families First Coronavirus Response Act 
requires affected employers to display a 
poster to notify employees about their rights. 
The DOL published the poster online and also 
issued FAQ guidance for employers about 
the notification requirement. By April 1, each 
affected business needs to display the poster 
in a conspicuous place on its premises. Given 
that many companies do not have their physical 
premises open right now, employers can satisfy 
the requirement by emailing or direct mailing 
the notice to employees or posting the poster 
on an employee information internal or external 
website.

The team at MZQ Consulting is continuing to 
monitor the COVID-19 pandemic and its related 
legislation and will update you as appropriate. 

MZQ Consulting, LLC is not a law firm and cannot dispense legal advice.  Anything contained in this communication is not and 
should not be construed as legal advice.  If you need legal advice, please contact your legal counsel.

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf

