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On February 21, the IRS Office of Chief Counsel released a memo (dated December 26, 2019) concluding 
that there is no statute of limitations on the IRS’s ability to collect ESRP assessments. The IRS uses 
“Employer Shared Responsibility Payments” or “ESRP” to refer to the excise tax imposed on Applicable 
Large Employers (ALEs) under Code § 4980H if they don’t meet the ACA’s requirement to offer 
affordable, minimum essential coverage or higher to full-time employees.

This position is based on the fact that, although ALEs file Form 1094-C transmittal forms each year, along 
with copies of Form 1095-C statements furnished to full-time employees (and part-time employees 
covered under self-insured group health plans), no actual tax “returns” are filed. Since the transmittal 
forms are not considered returns, ALEs remain potentially liable for Code Section 4980H excise taxes 
for an unlimited period.  

What does this mean for ALEs? 

In most ways it’s business as usual as the IRS has been actively collecting ACA assessments from ALEs 
since 2015. In addition to being certain to timely and accurately file and furnish Forms 1094-C and 1095-
C, there is now even greater incentive to ensure that ALEs are offering affordable, minimum essential 
coverage or higher to full-time employees. The potential for significant tax liability will only increase, 
as the IRS has concluded that there is no statute of limitations. The lack of a statute of limitations 
means that the IRS can penalize an employer for failure to comply with the ACA indefinitely. Employers 
should continue to be mindful of the need to complete forms as accurately as possible, as the IRS 
continues to assess employer mandate penalties including penalties for failure to timely file these 
forms. 

MZQ Consulting, LLC is not a law firm and cannot dispense legal advice.  Anything contained in this communication is not and should not be construed 
as legal advice.  If you need legal advice, please contact your legal counsel.


