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On the evening of Wednesday, December 18, 2019, 
the Fifth Circuit Court of Appeals issued its long- 
awaited decision in the case of Texas v. United 
States.  This is the case where, last December, 
a federal district court in Texas ruled that the 
Affordable Care Act’s individual mandate was 
unconstitutional; and as a result, struck down the 
entire ACA.  That decision was not surprisingly 
postponed while the case was on appeal.

In the new decision, the Fifth Circuit agreed with 
the lower court’s decision that the ACA’s individual 
mandate is unconstitutional.  The ruling relies on 
the Supreme Court’s 2012 decision upholding a 
challenge to the individual mandate under the 
Constitution’s commerce clause by ruling that 
the individual mandate was a valid exercise of 
Congress’s power to tax.  In that case, the Supreme 
Court determined that Congress does not have the 
legal power to require individuals to purchase health 
insurance, but can levy a tax against individuals 
who do not.  The Fifth Circuit determined that this 
reasoning now fails because Congress dropped the 
tax against individuals who do not purchase health 
insurance to “$0” as part of the Tax Cuts and Jobs 
Act passed at the end of 2017.

The actual impact of declaring the individual 
mandate unconstitutional remains undecided.  For 
practical purposes, the individual mandate has not 
been enforceable since the repeal of the associated 
tax. What then does this decision really mean?

As noted above, last December, the district court 
ruled that the entire ACA was invalid because the 

individual mandate was unconstitutional.  However, 
the Fifth Circuit was not compelled by the district 
court’s reasoning.  In the new decision, the Fifth 
Circuit sends this question back to the district court 
to “explain with more precision what provisions of 
the post-2017 ACA are indeed inseverable [cannot 
be legally separated] from the individual mandate.”  
So, for now, we continue to wait.  The case will 
either return to the district court for this additional 
analysis, or the Supreme Court could agree to take 
the case up now (which is relatively unlikely).  In 
either event, it will be months, if not years before 
the case completes its journey through the courts.

From a practical perspective, for now, this 
means that nothing changes for employers.  All 
applicable portions of the ACA remain in full force 
and effect—including, for large employers, the 
employer mandate and the annual ACA reporting 
requirements.  

It’s also worth noting that the decision has no 
impact on the ability of states to impose their own 
individual mandates.  Employers are becoming all 
too aware of these state-level powers in states 
that have begun implementing their own, state-
level individual mandates and employer reporting 
obligations. As we have previously shared, 
employers in the District of Columbia, New Jersey 
and Massachusetts will be required to file state-
level reports in 2020 regarding the 2019 calendar 
year.  California, Rhode Island and Vermont will 
follow with their own state-level mandates in 2020.
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