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Many sponsors of fully insured health plans will 
receive checks from their insurance carriers, 
along with a notice informing them that the 
check is an MLR (or medical loss ratio) rebate. 
These checks should be received by September 
30, 2019. Under health care reform, the MLR rules 
are designed to ensure that insurance carriers 
spend no more than a specified percentage 
of premiums collected on overhead-type 
expenses. Where this percentage is exceeded, 
carriers must issue a rebate check. Receipt of 
such a check often causes an administrative 
challenge for plan sponsors, who generally have 
a fiduciary duty to figure out what to do with 
the money.

Practical Tip

Don’t wait to allocate rebate checks—if a plan 
sponsor holds a rebate check for more than 
three months, ERISA’s trust requirements may 
be triggered.

Below is a list of questions plan sponsors will 
need to ask themselves in determining what to 
do with the rebate—along with some guidance 
on each.

What portion of the rebate is considered “plan 
assets”?

If the insurance policy is in the name of the plan, 
absent specific plan or policy language to the 
contrary, 100% of the rebate is considered plan 

assets. If the insurance policy is in the name of 
the plan sponsor, some (but not necessarily all) 
of the rebate is considered plan assets. If the 
plan document or insurance policy includes 
provisions about who “owns” refunds or 
dividends from an insurance company, the plan 
provisions control. In other cases, the percentage 
of the rebate equal to the percentage of the 
premiums paid by plan participants is classified 
as plan assets. The remainder—equal to the 
percentage of the premiums paid by the plan 
sponsor—is the property of the plan sponsor.

Practical Tip

Of course, it may not be easy to determine the 
exact percentage of employee contributions, 
as the split between employer and employee 
contributions often varies by coverage level. For 
administrative ease, a plan sponsor may wish 
to apply the split under which the employee 
pays the most for purposes of allocating the 
rebate. This approach minimizes the legal risk of 
overestimating employer contributions which 
could lead to a violation of ERISA.

What should be done with the portion of the 
rebate that is considered “plan assets”?

Under ERISA, plan sponsors have a fiduciary 
duty to use plan assets prudently to benefit plan 
participants. If plan provisions govern insurance 
rebate or dividend payments, the plan sponsor’s 
duty is to follow the terms of the plan. In other 
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cases, the plan sponsor will have to exercise 
its discretion in determining how to allocate 
rebate payments. Options include using the 
funds to provide an enhanced benefit to plan 
participants or to fund a premium holiday. The 
simplest option, however, may be to provide 
each participant with a check for his/her pro 
rata share of the rebate.

Practical Tip

Document, Document, Document! As 
fiduciaries, plan sponsors must allocate plan 
assets prudently. There is no better way to 
prove the duty of prudence has been met than 
to document a deliberative decision-making 
process.

Which employees should benefit from the 
rebate?

MLR rebates are based on the insurance 
company’s medical loss ratio for the prior 
year. DOL guidance, however, states that the 
“benefit” of a rebate does not have to reflect 
the exact premium activities of the subscribers 
(participants in the case of an employer plan). 
As such, a plan sponsor can choose to use the 
rebate to benefit current plan participants 
(rather than look back at who participated 
in the plan during the year that triggered the 
rebate), provided such a decision is reasonable, 
fair and objective.

Practical Tip

Insurance companies may notify those 
individuals who participated in the plan during 
the year that triggered the rebate. As such, if 
an employer elects to use the rebate to benefit 
only current plan participants, they may need to 

provide an explanation to former participants 
who ask about the rebate.

We have decided to issue refund checks to 
plan participants. How should refund checks 
to employees be taxed?

If a plan sponsor elects to pay a rebate directly 
to employees, generally, the refund should 
be treated as compensation and is therefore 
subject to both income tax withholding and 
employment taxes. If, however, an employee 
paid his/her health insurance premiums on 
an after-tax basis, his/her rebate check is not 
taxable.

REMEMBER!

The allocation and distribution of MLR rebates is 
a fiduciary function. This newsletter summarizes 
the general rules that apply to MLR rebates, 
but plan sponsors are legally responsible for 
making their own determinations about how to 
allocate funds. 

MZQ Consulting, LLC is not a law firm and cannot dispense legal 
advice.  Anything contained in this communication is not and should 
not be construed as legal advice.  If you need legal advice, please 
contact your legal counsel.


