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Traditionally, employers wishing to help provide 
their employees with health insurance (or 
mandated to do so under the ACA) have been 
required to sponsor their own health plans.  All 
that is changing under new regulations issued 
yesterday that go into effect January 1, 2020.

Individual Coverage HRAs
Under the new regulations, employers will be 
able to use health reimbursement accounts 
(HRAs) to pay towards individual major medical 
policies (or even Medicare, provided certain rules 
are met).  Using this new “Individual Coverage 
HRA” employers will be able to directly reimburse 
employees for the cost of such coverage using 
pre-tax dollars.

In order to provide coverage through an Individual 
Coverage HRA, an employer must:

• Require that any employee provided
   with a reimbursement is in fact enrolled in
   major medical coverage (and stop providing
   reimbursements in the event the employee
   drops that coverage);
• Not offer its own employer-sponsored major
   medical coverage;
• Offer reimbursements on the same terms and
   conditions to all employees in a given class;
• Provide employees the opportunity to 
   opt-out of the reimbursements; 
• Require employees to substantiate that they
   are covered elsewhere (either by requiring

   proof of coverage or an employee
   attestation); and 
• Provide employees with comprehensive
   notices describing the HRA arrangements
   and potential tax consequences associated
   with participating in the HRA (e.g., the
   possibility of an employee losing eligibility for
   a federally-subsidized tax credit as a result of
   participating).

Notably, while these new HRAs will most likely 
be used to reimburse premiums, they may also be 
designed to reimburse actual medical expenses.

Option to Treat Employees Differently Based on 
Class
As noted above, these new rules require that 
an Individual Market HRA be provided to all 
employees within a given “class” on the same 
terms and conditions.  Further, while an employer 
may not offer its own major medical plan to 
employees eligible for the Individual Market HRA, 
it may offer one to members of another class of 
employees.  For this purpose, an employer must 
define its classes before the plan year begins.  The 
generally permissible classes under the rules are:

• Full-time employees;
• Part-time employees;
• Salaried employees;
• Hourly employees;
• Geographic location (based on insurance
   rating areas);
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• Seasonal employees;
• Union employees;
• Employees in a waiting period; and 
• Temporary employees of staffing firms.

There are, however, additional limitations on how 
these classes can be constructed.  For distinctions 
based on full-time vs. part-time status, salaried 
vs. hourly status, or geographic location, the 
following minimum class sizes will generally apply:

Employer Size Minimum Class Size

Under 100 Employees 10 Employees

100-200 Employees 10% of Total Employee 
Count

200+ Employees 20 Employees

There are also provisions that allow employers 
to provide Individual Coverage HRAs to new 
employees while allowing existing employees 
to maintain coverage through an employer-
sponsored plan.

While the distinctions outlined above are 
permissible, note that HRAs are self-insured 
medical plans, and therefore, distinctions based 
on class will presumably also need to pass 
nondiscrimination testing under Section 105(h) of 
the Internal Revenue Code in order to be viable.

Avoiding ERISA
While an Individual Coverage HRA itself will 
be subject to ERISA, employers offering these 
plans will want to make sure that the underlying 
individual medical coverage purchased by their 
employees using their HRA does not become 
subject to ERISA.  If this were to happen, 
the employer would assume certain legal 
responsibilities related to that coverage.  To 

help avoid this result, the Department of Labor 
included regulations providing a safe harbor that 
can be followed.

Specifically, the safe harbor provides that the 
individual coverage will not be deemed subject to 
ERISA so long as:

(1) The purchase of the coverage is completely
     voluntary for employees and their
     dependents;
(2) The employer does not select or endorse
      any particular insurance carrier or policy;
(3) Reimbursement is only made available for
      major medical coverage (and not excepted
      benefit plans that are not subject to the
      ACA);
(4) The employer does not receive any direct
      benefit (in the form of cash or otherwise)
      related to the employee’s choice of
      coverage; and
(5) Each participant in the Individual Market
     HRA receives annual notice that the
     coverage they use the HRA for is not
     subject to ERISA.

New Special Enrollment Right
The regulations also create a new special 
enrollment right for employees wishing to use 
HRA dollars to purchase coverage in the individual 
market.  Specifically, any employee (or dependent) 
who newly gains access to an Individual 
Coverage HRA will generally be permitted to 
purchase coverage in the individual market for 
up to 60 days prior to the effective date of the 
HRA eligibility.  If, however, the individual did 
not have at least 90 days’ notice of when they 
would become eligible for the HRA, the special 
enrollment period runs until 60 days after the date 
on which the individual became eligible for the 
HRA.
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What About the Employer Mandate?
Under the ACA, applicable large employers 
(generally those averaging over 50 employees 
during the preceding calendar year) are required 
to offer affordable, minimum value health 
insurance coverage to full-time employees 
to avoid paying tax penalties.  An offer of 
coverage under an Individual Coverage HRA 
will be considered an offer for purposes of the 
employer mandate.  However, the IRS has not 
yet issued guidance explaining when such an 
offer will be deemed to be an offer of affordable 
coverage.  Pending the issuance of these rules, 
we would caution against applicable large 
employers implementing an Individual Coverage 
HRA in lieu of offering their own health plan.  
Without appropriate guidance on how this can 
be accomplished, there is simply too big a risk 
of an employer inadvertently subjecting itself 
to unaffordability penalties under the employer 
mandate.

Is it the End of the World as We Know It?
The ability for employers to pay towards health 
insurance for their employees without sponsoring 
a health plan represents a major paradigm shift 
in the world of employee benefits.  This, coupled 
with additional forthcoming guidance on how 
employees can pay for their share of the cost of 
the coverage on a pre-tax basis through payroll 
deductions, definitely represents a new set of 
options for employers. 

Some employers may find that offering an 
Individual Coverage HRA is the best strategy 
for them.  However, the traditional reasons for 
offering benefit plans—including, the recruitment 
and retention of employees and the economies 
of scale available in the group market—are not 
impacted.  Thus, while the world is certainly 
changing, we anticipate that the Individual 
Coverage HRA will take its place among a 

broadening menu of options for employers, but, 
that most employers will continue to maintain 
group plans.
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