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On October 23, 2018, the IRS, DOL and HHS 
released new proposed regulations which, when 
implemented, will allow employers to make 
pre-tax contributions towards the purchase of 
individual market health insurance coverage by 
their employees.  This represents a dramatic change 
to current law, which only permits employers to 
contribute to individual market coverage for their 
employees under very limited circumstances—
where the employer sponsors a qualified small 
employer health reimbursement arrangement 
(QSEHRA).

The proposed regulations are currently scheduled 
to take effect on January 1, 2020.  Under the new 
rules, employers will be allowed to set up health 
reimbursement arrangements (HRAs) through 
which they can help fund the purchase of individual 
market coverage by employees not otherwise 
eligible to purchase health insurance through an 
employer-sponsored group health plan.  Employees 
would only be allowed to receive such funding if 
they actually enrolled in individual health insurance 
coverage.  Further, where an employee elected to 
purchase their individual coverage outside of an 
exchange, the employer could allow the employee 
to fund their portion of the premiums on a pre-tax 
basis via payroll deduction.  The rule is intended 
to “provide more Americans, including employees 
who work at small businesses, with additional 
healthcare options.”

CAUTION:  This article is for informational purposes 
only and describes proposed regulations which 
CANNOT be relied upon.  The rules may change 
before they are finalized.

Consistency Requirements
Under the new rules, employers would only be 
permitted to offer funding for individual market 
coverage to employees not otherwise eligible for 
an employer-sponsored group health plan.  Further, 
this funding would have to be offered based on 
the same terms and conditions to all employees 
in a given “class.”  For this purpose, classes of 
employees would be: (1) full-time, (2) part-time, 
(3) seasonal, (4) union, (5) employees who have 
not satisfied a waiting period for employer-
sponsored health coverage, (6) employees under 
age 25, (7) non-U.S. employees without U.S.-based 
income, and (8) employees whose primary site of 
employment is in the same rating area.  For this 
purpose, no distinction is permitted between 
hourly and salaried employees.  This limitation is 
intended to help prevent employers from offering 
more generous HRA benefits to individuals with 
adverse health conditions.

Notice Requirements
Annual notices would also need to be provided 
to eligible employees at least 90 days before the 
beginning of each applicable plan year including 
statements:
1. Describing the HRA, including the maximum 

dollar amount available;
2. That the employee may opt-out of participation 

in the HRA;
3. Describing the premium tax credit for which 

the employee may otherwise be eligible 
(i.e., federally subsidized medical insurance 
coverage through an exchange);
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4. Notifying the employee that they will not 
be eligible for the premium tax credit if they 
participate in the HRA;

5. Notifying the employee that they must inform 
any exchange through which they apply for 
coverage of the availability of the HRA;

6. That the notice itself must be retained to help 
determine future eligibility for a premium tax 
credit; 

7. Providing that the HRA will not reimburse 
premiums unless the employee certifies that he 
or she was coverage by an individual market 
health insurance policy; and

8. Informing the employee that they must inform 
the employer if they are no longer enrolled in 
individual market coverage.

ERISA Implications
Any HRA offered under these new rules would 
be considered a group health plan under ERISA, 
and would therefore need a plan document.  The 
employer plan sponsor would also be subject to 
all otherwise applicable reporting and disclosure 
requirements.  Helpfully; however, the DOL has 
provided guidelines employer can follow to avoid 
subjecting the underlying individual market policies 
purchased by employees from becoming subject 
to ERISA.  Specifically, to avoid ERISA-related 
responsibilities with respect to the underlying 
policies, employers will need to insure that: (1) the 
purchase of individual coverage by employees 
is voluntary; (2) the employer does not select or 
endorse any particular issuer or insurance coverage; 
(3) reimbursement is limited solely to individual 
health insurance coverage; (4) the employer 
does not receive any form of payment related to 
the selection or renewal of the individual health 
insurance coverage; and (5) each plan participant 
receives annual notice that the individual health 
insurance coverage is not subject to ERISA.

Relief for Large Employers?
Several issues are also left open under the new 
regulations, which will hopefully be resolved in the 
coming months.  Perhaps the most significant is that 
the regulations anticipate that employers subject 
to the ACA’s employer mandate (applicable large 
employers) may be able to satisfy the mandate by 
offering an HRA that pairs with individual market 
coverage, rather than sponsoring their own group 
health plan.  This would be a substantial change 
to existing rules.  The preamble to the proposed 
regulations states that “in the near term,” the 
IRS intends to issue safe harbor rules providing 
guidelines under which employers would be 
treated as offering affordable, minimum value 
coverage through the use of an HRA.

Stand-Alone HRAs
Separately, the proposed regulations also permit 
the creation of a new type of stand-alone HRA 
that can be used to reimburse medical expenses, 
instead of medical premiums.  These “excepted 
benefit” HRAs can be offered by employers 
who offer group health plan coverage to their 
employees—and can be made available regardless 
of whether an employee elects that employer-
sponsored coverage.  The annual limit on employer 
contributions through this type of HRA will be 
$1,800 in 2020 (and indexed for inflation thereafter).

What’s Next?
Over the next couple of months, the IRS, DOL 
and HHS will collect comments on the proposed 
regulations from interested stakeholders.  Final 
regulations will likely be issued in 2019, anticipating 
a January 1, 2020 effective date for the new rules.

In the meantime, the team at MZQ will carefully 
monitor for developments and let you know when 
new information becomes available.  
MZQ Consulting, LLC is not a law firm and cannot dispense legal 
advice.  Anything contained in this communication is not and should 
not be construed as legal advice.  If you need legal advice, please 
contact your legal counsel.


