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On December 20, 2017, the U.S. District Court for the District of Columbia vacat-
ed the incentive provisions of the Equal Employment Opportunity Commission’s 
(EEOC’s) fi nal wellness regulations. The regulations, issued in 2016, permit incentives 
of up to 30 percent of the cost of plan coverage. These regulations were designed 
to mirror the wellness plan regulations under HIPAA. 

Under the ADA, employers may only ask employees health-related questions in cer-
tain circumstances, such as where necessary to ensure workplace safety, or under 
a “voluntary” program. In the lawsuit, the AARP alleged that the EEOC’s regulations 
are inconsistent with the requirement that wellness programs be voluntary. The 
Court ordered the EEOC to reconsider the limits it placed on wellness program in-
centives. The EEOC indicated that it did not expect the new wellness regulations to 
take eff ect until early 2021. The Court found this lengthy timeline unacceptable, and 
concluded the appropriate remedy was to vacate the incentive provisions of the 
EEOC’s wellness regulations. To accommodate employers, the Court held that the 
provisions will not be vacated until January 1, 2019. In the meantime, the regulations 
will remain in place. 

Prior to the issuance of the current EEOC regulations, there was great uncertainty 
surrounding what constitutes a valid wellness program. In the event new rules are 
not issued this year, employers will once again have to navigate this uncertainty. 
Since we do not know what will happen this year, wellness plan sponsors will need 
to continue to keep a close eye on legal developments.

MZQ Consulting, LLC is not a law fi rm and cannot dispense legal advice.  Anything contained in this communication is not and 
should not be construed as legal advice.  If you need legal advice, please contact your legal counsel.


