
IN THE MATTER OF AN ARBITRATION 
and IN THE MATTER OF THE COMMERCIAL RENT (CORONAVIRUS) ACT 2022 
and IN THE MATTER OF THE ARBITRATION ACT 1996 
 
 
THE RECTORY (CHESTERFIELD) LTD 

CLAIMANT 
 
against 
 
TAVERN PROPCO Ltd 

RESPONDENT 
 
 
FINAL AWARD 
 
 
INTRODUCTION 
I have been appointed as an arbitrator in this matter by the Commercial Code for Online 
Dispute Resolution (CCODR), following a referral to arbitration by the Claimant made on 21 
September 2022, in accordance with the Commercial Rent (Coronavirus) Act 2022 (the CRC 
Act) and the Commercial Rent Coronavirus Arbitration Scheme (the Scheme) made under 
the Act. 
 
PUBLICATION 
Pursuant to section 18(2) of the Act, I am required to publish this award. I intend to publish 
the award on the CCODR website, but I will redact what is obviously confidential commercial 
information, and check thew proposed redactions with the parties before publication.  
  
DISPUTE 
The claimant has referred a dispute for arbitration in respect of the commercial rent relating 
to business premises at The Rectory public house, Chesterfield, Derbyshire. 
 
REPRESENTATION 
The Claimant is represented by Mr Martin Roper, the Owner and Managing Director. His 
email is martin@exeterarms.co.uk  His colleague, to be included in emails, is Emma Roberts, 
whose email address is emma@secretdiningco.co.uk 
 
The Respondent is Tavern Propco Ltd, (“the Respondent”). The Respondent is represented 
by Mr Tristan Sharples, Freeths LLP, Solicitors, Milton Keynes. His email address is 
REDACTED  Parties to be included in any communications are Mr Andy 
Price REDACTED and Mr Jeremy Hansbro REDACTED 
 
FORM OF ARBITRATION 
This referral is for an arbitration and Award by me on Written Submissions with no oral 
hearing, unless the parties agree otherwise. 
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SEAT OF THE ARBITRATION 
The seat of the arbitration is London, United Kingdom. The law of England & Wales applies 
to this arbitration. 
 
CRITERIA FOR ELIGIBILITY 
In the Referral the Claimant submits that all eligibility criteria for the resolution of the 
dispute under the Act and Scheme have been met. The Respondent submits that the claim is 
ineligible for the Scheme, since the business is not viable. 
 
The Referral to Arbitration identifies that an amount of rent arrears is in dispute. I am 
acquainted with the criteria set out in the Act and Scheme, and will address them in the 
Award. 
 
PRELIMINARY DIRECTIONS 
I issued First Directions in this matter on 30 September 2022.  
 
Since the inception of these proceedings, parties have corresponded about their respective 
compliance, or non-compliance, with time limits for submissions and lodging documents. I 
have been copied into these exchanges, and have been asked by the Respondents to 
exclude certain documents and/or submissions, though apparently late.   
  
This is an ad hoc arbitration, to be conducted according to the 2022 Act and Scheme. In the 
conduct of the arbitration I have discretion over the procedure to be followed, subject to 
the ordinary rules of natural justice, fairness and reasonableness, and the Arbitration Act of 
1996, as amended in the CRC Act.  
  
In the exercise of that discretion, having considered the parties’ correspondence and 
submissions in full, I have determined to allow parties’ documents to be lodged with me, 
even though actually or arguably late. I do this so as to avoid further procedural argument 
and to enable me to deal with the merits of the matter directly.  
  
Accordingly, I make no new Order as to compliance with time limits, save that I have 
allowed parties’ documents to be lodged up to and including Wednesday 7 December 2022. 
For convenience, a Schedule of parties’ documents and/or exhibits will be attached to this 
Final Award and will form part of it. 
  
I will not permit further documents to be lodged. 
 
THE PARTIES SUBMISSIONS 
 
THE CLAIMANT 
The Claimant is a limited company. It is not professionally represented. By its managing 
director, Mr Roper, the Claimant asserts that it has “been forced” to seek arbitration in 
order to “clear arrears accrued as a result of forced coronavirus closure.” It alleges that the 
Respondent, trading as Global Mutual, has adopted a “very robust stance regarding rent 
arrears” and has generally failed to engage orfailed to engage sufficiently. The Claimants’ 
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officers, including Mr Roper, have consulted an MP and a Minister and engaged with other 
Global tenants. The disparity in size between the undertakings is highlighted. The Claimant 
is critical of the Respondent’s attitude to them, and of their lack of willingness to grant any 
concession.  
 
The Claimant records that The Rectory holds the local accolade of Pub of the Year (in 
Chesterfield in 2019) and that he has traded responsibly as a tenant of the Respondents for 
more than 5 ½ years. The outstanding period of his tenure is 4 ½ years or thereabouts. The 
Rectory is part of a group enterprise of four pubs. 
 
The previous pub owners (known as Enterprise Inns) had been prepared to assist with an 
annual rent concession of £10,255.50. When the Respondent bought the pub (as part of an 
acquisition of 370 properties), the annual rent was increased to REDACTED per annum.  
 
The Claimant asserts that the Respondents’ motive and objective is to resell pub assets at a 
profit without having any intention of maintaining or supporting a group of long-standing 
pubs and publicans, many serving rural communities and town centres. That assertion is not 
backed up.  
 
The Claimant maintains that Chesterfield is recognised as a challenging location for pub 
trading. Correspondence between parties recognises the “mid week challenges in 
Chesterfield” which is clearly a reference to difficult trading conditions. The Respondent 
appears to recognise that the rent being charged for The Rectory pub is a high one and that 
trading in that location is not easy.  
 
The Claimant submits that the business is a viable one, having traded for approximately six 
years and discharged its business obligations. It is said to be “on a firm footing” despite the 
exigencies of the pandemic. Rent was withheld and arbitration commenced to get the 
Respondent’s attention and compel it to engage. 
 
The Claimant has exhibited four years’ accounts, related invoices, and some email 
correspondence. I have read them all. 
 
The level of protected rent debt is not disputed. It is £42,959.12, 
 
I do not criticise Mr Roper for the use of coloured layman’s language. I understand the 
Claimant’s position. 
 
THE RESPONDENT 
The Respondent has produced two professionally compiled responses and a set of exhibits 
containing 12 relevant documents. They are easy to follow and in accordance with 
professional standards. Since both the parties have had notice of all exhibits, I do not 
consider it necessary to repeat them here at length. I have read them all. 
 
For the Respondents, the setting out of the relevant Act and Scheme provisions is helpful. It 
puts their position beyond any doubt. The Respondent has concluded and now submits that 
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the business is not viable, and therefore the claim made in the Arbitration must be 
dismissed in accordance with the CRC Act, ss. 13(2) and (3).  
 
The Respondent argues with reference to facts in paragraphs 31-40 of its Proposal that the 
business is not viable. 
 
The Respondent’s alternative position is that the protected rent Debt is repaid over 12 
months, with accrued interest being waived. That position was altered to a period of 24 
months by the Revised Proposal of 5 December 2022, with interest deferred if payments are 
made on time. 
 
DISCUSSION  
An Arbitrator’s opening task is to decide whether or not the claim is susceptible of 
arbitration under the criteria laid down in the CRC Act.  
 
It is not in dispute that the matter has not settled. Neither is it in dispute that the tenancy in 
question is a business tenancy. The Protected Rent Debt is £42, 985.12 and very sensibly 
that is agreed. 
 
Section 13(3) requires an arbitrator to dismiss a reference to arbitration if he or she 
concludes that the business is not viable and would not be viable, even if the tenant is given 
relief from payment of any kind.  
 
If an arbitrator finds that the business is viable or would be viable if given relief, then he or 
she must consider whether the tenant should receive relief, and if so to what extent. Any 
Award must comply with s.14; must consider the parties proposals; consider whether the 
proposals are consistent with section 15; and if one is and the other is not, must make the 
award in accordance with the proposal that is consistent.  
 
Otherwise, the arbitrator must make whatever award he considers appropriate, applying 
the principles in s.15, either granting the tenant relief from payment of the debt, or stating 
that the tenant is to be given no relief from payment of the debt. Time to pay must not 
exceed 24 months and the award, if made, is to be taken as altering the effect of the terms 
of the tenancy.  
 
The “principles” in s.15 enjoin the Arbitrator to ensure that any awards should be “aimed 
at” restoring and preserving the viability of a business so far as that is consistent with 
preserving the landlord’s solvency. The tenant should, so far as consistent, be required to 
meet its obligations as regards the payment of protected rent.  
 
To my mind, the guidance (paras 2.7.1 and 2.7.2) rather flies in the face of the CRC Act’s 
requirement to assess whether the business is viable for the purpose of deciding if it 
qualifies for the Scheme. A business cannot be viable, and at the same time need to have its 
viability preserved and restored. Para 2.8 is clear – “The aim is to preserve the tenant’s 
viability whilst preserving the landlord’s solvency.”  
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HM Government issued Guidance on 23 February 2022, which, among other things provides 
its explanation of the concept of “viability of the tenant’s business” in the Act. Annex E of 
the Code of Practice from April 2022 sets out indicators and “evidence” which were thought 
to be helpful. 
Without setting this guidance out here, I have considered the help that it gives. It is clear 
that each case must be taken on its merits, and that there are no blanket criteria which 
must be applied so as to determine the question of viability in absolute terms. Clearly, one 
does not require to be an accountant.   
 
I find that “viability”  is a somewhat elusive concept, not simply involving the making  of 
profit, or creating the potential for a profit, but also recognising that a viable business may 
be well run, but be a victim of circumstances, or may be badly run, but lucky. A viable 
business must, in my opinion, show the ability to compete in its market place, and to 
generate income. It may be that it is relevant to know if a business manages its banking 
covenants; whether it manages any debt, paying it as it comes due; whether it is supported 
in some way, for example by guarantees; whether it can pay its staff; or whether it has a 
host of creditors at its door. I this case, one is not required to have  detailed knowledge of 
public house management. 
 
The Respondent’s solvency has not been brought into question, and so does not fall into the 
balance. In the same way, I entirely ignore the parties’ pejorative language used about each 
others’ conflicting attitudes, since I have no way of fully understanding its context, nor of 
knowing its reliability or credibility. 
 
The facts are that The Rectory has lodged twelve months bank statements which show a 
maintained balance as high as £80,000+ and as low as £10,000+. It is only one account.  
 
The Claimant did not qualify for a Covid-related bounce back loan. 
 
The Claimant introduced a range of out-of-the-ordinary measures, as follows 
 
During the lockdown 

• Destroyed and disposed of all perishable foods, snacks, packaged drinks, etc.  
• Additional measures to secure the premises as a result of burglaries on empty 

hospitality premises (boarding up, metal plates on doors, etc).  
• Continued to make payments to local suppliers of fresh produce and beer who were 

exerting pressure for payment for goods previously delivered.  
• Maintained insurance.  
• Maintained pest control.  
• Maintained utilities standing charges.  
• Maintain premises security, with every-other-day recorded visits by staff.  

 
Post Covid lockdown  

• Installed made-to-measure Perspex screens around the entire length of the bar.  
• Installed numerous hand sanitiser points at every entry point, outside toilets and 

within the premises.  
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• Introduced and upheld the Governments “Track & Trace” policy by recording every 
customer’s details at the point of entry and submitting this information upon 
request.  

• Implemented a “flow” system around the premises by use of floor signs, posters and 
standalone notices.  

• Devised and implemented an entirely new EHO compliant Covid Health & safety 
policy and Covid specific risk assessment policy and folder.  

• Purchased the required PPE including face masks for staff and guests, single use 
disposable aprons for chefs, disposable gloves, etc.  

• Establish an entire new software/till system to enable customers to order and pay at 
their table.  

• Reprinted our menus to be single use disposable type.  
• Purchased single use sachets of salt, pepper and sauces.  
• Purchased and used paper sleeves to house sets of table cutlery.  
• Increased staffing levels to meet the government’s instruction of “table service 

only”.  
 
 
The Claimant had met its quarterly rental obligations prior to lockdown (March 2020). It 
closed at that time. A part payment of rent arrears was made in late March 2020. It 
reopened in July 2020, and closed again in November 2020. It reopened in March 2021. 
Quarterly rent payment with a supplemental portion towards the arrears were then paid.  
The Omicron outbreak in late 2021 forced many function cancellations. 2021 ended with a 
modest profit of c. £22,000.  
 
The Claimant makes certain observations  about the Russo-Ukraine war and its effect. I do 
not take any of that evidence into account, since it falls outside the scheme.  
 
Neither do take account of any of the Claimant’s incentives and promotions. That is 
marketing conduct in the ordinary course of business, and falls outside the scheme. 
 
On the other hand, the Respondent argues that the business is not viable.  
 
In support, it submits that 
 
The rent is not up to date. Debts in excess of £26,000 would remain even if the Protected 
Rent debt was excused. If these unprotected liabilities are not met, the business will not be 
viable. 
 
Reference to four years of accounts and the P & L account (exhibited by the Respondent) 
shows balance sheet insolvency between April and August 2022. 
 
Rent concessions made thus far have not improved matters. 
 
DECISION 
Having considered all the evidence, I find that the business was a viable one before the 
Covid pandemic. ‘Viability’, as that term appears in the Act and Guidance is not an abstract 
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accounting notion dependent only on the production of favourable accounts. In a customer 
facing business like a public house, there is a myriad of factors which will determine success 
and popularity.  In the face of an emergency situation unparalleled in our lifetime, the 
application of common sense and business management skills all require to be placed in the 
balance. 
 
The business remains a viable one today.  Because of the exigencies of the pandemic, it has 
struggled to retain financial viability, and it has shown poor results. Those results by 
themselves do not make the business non-viable. The Respondent does not impugn any part 
of the Claimant’s management skills. 
 
I also find that the impact on the business has been severe. Its current viability is at risk.  
Despite failure to achieve profit since the pandemic, and despite two closures, substantial 
unanticipated additional expenditure and challenging trading conditions, I find that it is 
viably operated with determination and with a clear set of objectives by the Claimant. 
Recent poor results in August 2022 do not, in and of themselves, make the business non-
viable. The public house business has faced up to its current revenue difficulties with 
considerable skill, and as a public house and restaurant business, it remains a viable 
proposition. Relief from the Protected Rent Debt will improve the chance of viability being 
fully restored. 
 
FINAL AWARD 
Accordingly, l FIND AND DETERMINE that the Claimant is entitled to relief from the 
Protected Rent Debt amounting to £42, 959.12. 
 

John Campbell. Arbitrator 
 

12 December 2022 
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SCHEDULE OF EVIDENCE PROVIDED 
 
CLAIMANTS 
 

1. Four year’s annual accounts 
2. Bank Statements 
3. Written submission 
4. Enterprise reduced rent invoice 
5. Email correspondence 
6. Global Mutual Tenants’ Press release 

 
RESPONDENTS 
 

1. Written proposals 
2. Written revised P{roposals 
3. EDmail correspondence 
4. Official Copy (Register) - DY253294 3 
5. Lease 16-01-2017 6 
6. Official Copy (Register) - DY509999 83 
7. Protected and Unprotected Arrears Statement 86 
8. Full Statement of Account 88 
9. Tenants Notification 17-05-2022 91 
10. Email from Andy Price 27-05-2022 92 
11. Accounts (year end 31 December 2017) 94 
12. Accounts (1 January 2018 to 31 March 2019) 102 
13. Accounts (year end 31 March 2020) 111 
14. Accounts (year end 31 March 2021) 119 
15. Email chain between Andy Price and Martin Roper 127 

 
 
 


