
                                                                                                         

                                                             

IN THE MATTER OF AN ARBITRATION UNDER THE COMMERCIAL RENT (CORONAVIRUS) ACT 2022  

BETWEEN: 

 

MARK ASHWORTH t/a TROWBRIDGE HOUSE     Applicant

  

   

- v - 

 

TAVERN PROPCO LTD         Respondent 

  

___________________ 

  

FINAL AWARD 

___________________ 

 

 

The Parties and Premises 

1. The Applicant, Mark Ashworth t/a Trowbridge House is the tenant in occupation of property 

at Trowbridge House 128 Coronation Avenue Bath BA2 2JP. The Applicant seeks relief from 

the payment of a protected rent debt in relation to the premises pursuant to the 

Commercial Rent (Coronavirus) Act 2022 (“CRCA”).  The Applicant is represented by Chris 

Wright at Protected Rent Debt – co.uk. 

2. The Respondent, as landlord is Tavern Propco Ltd. The Respondent proposes that the 

Applicant discharges the whole of the Protected Debt within 24 months of the date of the 

Award.  The Applicant is represented by Tristen Sharples from Freeths LLP. 

 



Procedural Background 

3. On 22 September 2022, the Applicant made a reference to arbitration (“the Reference”) in 

relation to the matter of relief from payment of a protected rent debt arising under the 

Respondent’s tenancy, the Reference being made pursuant to section 9 of the Commercial 

Rent (Coronavirus) Act 2022 (“CRCA”). The Reference was made to the Consumer Code for 

Online Dispute Resolution (“CCODR”), an approved arbitration body for the purposes of 

section 7 of the CRCA. 

4. The referral form: 

a. Identified the protected rent debt of £28,000 comprising rent arrears for a period of; 

b. Confirmed that the Applicant had served notice of intention to make this reference 

to arbitration on the Respondent on 22 August 2022 in accordance with section 

10(1) of the CRCA; 

c. Made a formal declaration confirming that the Applicant is not subject to any of the 

circumstances listed section 10(3) of the Act, namely: 

i. there is no a company voluntary arrangement which relates to any 

protected rent debt that has been approved under section 4 of the 

Insolvency Act 1986; 

ii. there is no individual voluntary arrangement which relates to any protected 

rent debt that has been approved under section 258 of that Act; and 

iii.  there is no compromise or arrangement which relates to any protected rent 

debt that has been sanctioned under section 899 or 901F of the Companies 

Act 2006. 

 

 



Appointment 

5. On 30 September 2022, I was appointed as Arbitrator via an email from Mr Aaron Moore 

from the Consumer Code for Online Dispute Resolution (“CCODR”). I accepted the 

appointment in an email dated 3 October 2022 copied to the Parties. 

Directions  

6. On 5 October 2022, I wrote to both Parties directing them as follows. 

a. To the Applicant, requesting confirmation by 4pm on 12 October 2022; 

i. when the Referral was served on the Respondent; 

ii. that the Referral included the relevant documents; 

iii. that the Referral and the Documents include everything relied on to the 

formal proposal pursuant to Section 11(1) of the Act; and 

iv. any amended proposal, following receipt of a response from the 

Respondent, if any, shall be sent to me and served on the Respondent, by 

4pm 28 days after the Referral, excluding the date of Referral. 

7. The Applicant responded to the Directions on 5 October 2022 confirming that notification of 

the intention to make a referral to arbitration was sent to the Respondent on 22 August 

2022 in accordance with section 10 (1 & 4) of the CRCA. 

a. To the Respondent requesting confirmation by 4pm on 12 October 2022 as follows;  

i. if and when the Referral and Documents were served; 

ii. by 4pm, 14 calendar days (excluding the date of service) after the Referral 

and Documents were served on you, the Respondent shall send to me and 



serve on the Applicant any formal proposal in response along with 

supporting documentation, pursuant to Sections 11(2) and (3); and 

iii. Any amended proposal with supporting documentation, following receipt of 

any amended proposal from the Applicant, shall be sent to me and served 

on the Applicant, by 4pm 28 days after your first proposal, excluding the 

date of your first proposal pursuant to Sections 11(4) and (5). 

8. The Respondent responded to the Directions on 12 October 2022 stating that a link to the 

relevant referral documents was received from Aaron Moore (aaron@ccodr.com) via email 

timed 22:34 on Friday 30 September 2022 with the calculation for “service” being Monday 3 

October 2022, the next business day. 

9. On 12 October 2022, I agreed that the Respondent's proposal was due by 4pm Monday 17 

October 2022.  On 17 October 2022, the Respondent submitted its submissions and 

proposals, along with its exhibit. 

10. On 25 October 2022, the Applicant contacted the Respondent as follows; 

“Noting that the parties can agree extensions between themselves (section 11 (6) (a). The 

Applicant does intend to submit a revised formal response but seeing as this is half term, we 

have postal strikes etc and my client is stuck with work and unable to reply I would suggest a 

delay until 11th Nov to submit any revised formal proposal in this case? We do of course 

agree in advance to extend the timings to the Respondent by the same, if this is agreed, 

please advise.” 

11. The Respondent agreed to the extension of the timings on the 26 October 2022. 

12. On 10 November 2022, the Applicant submitted the revised formal proposal and supporting 

documents. 



13. In response, the Respondent sent the following on 14 October 2022; 

“Pursuant to section 11(4) of the Commercial Rent (Coronavirus) Act 2022, each party may 

put forward a revised formal proposal within the period of 28 days beginning with the day 

on which the party gives a formal proposal to the other party under subsection (1) or (2). 

Mr Wright was granted an extension of time until 11 November 2022 to submit the 

Applicant’s revised response. At the same time, he has helpfully confirmed that the 

Applicant agrees to extend the timings for the Respondent. May I suggest, to keep things 

simple, that we agree that my client’s revised proposals are due to be submitted by 25 

November 2022?” 

14. In my response on 14 October 2022, I accepted the 25th of November 2022 as the deadline 

for submission of the Respondent's revised formal proposal. 

15. On 25 November 2022, the Respondent submitted a revised proposal pursuant to section 

11(4) of the Commercial Rent (Coronavirus) Act 2022, along with an updated statement of 

account. 

16. I am satisfied that the pre-arbitration stage has been satisfied. 

17. My award is made on consideration of the following documents provided by the Parties. 

a. Applicant’s written statement signed by Mark Ashworth and formal and revised 

proposal and relevant documents signed by Chris Wright dated 21 September 2022 

and 10 November 2022. All verified by a statement of truth as required under 

section 12(2) of the CRCA. 

b. Respondent’s formal and revised proposal signed by Tristen Sharples dated 17 

October 2022 and 25 November 2022 including supporting documents. The 



Respondent’s written statement has been verified by a statement of truth as 

required under section 12(2) of the CRCA. 

c. Documents identified within the Directions issued 5 October 2022. 

Eligibility for grant of Relief 

18. The first issue to be determined is eligibility under section 13(2) of the CRCA which I now 

consider below. 

19. Section 1(1) of the CRCA provides that the Act enables the matter of relief from payment of 

protected rent debts due from the tenant to the landlord under a business tenancy to be 

resolved by arbitration provided the following conditions are met to determine eligibility; 

a. the tenancy in question must be a business tenancy; 

b. the rent debt in dispute must be a protected rent debt; 

c. the Parties must not have reached agreement on the matter of relief from payment 

of the protected rent debt; and 

d. it must be the case that the tenant’s business is viable or would be viable if given 

relief from payment of a protected rent debt. 

Business Tenancy 

20. The Parties agree that the tenancy is a business tenancy pursuant to the lease dated 15 

August 2018. 

 

 



Protected Rent Debt 

21. The Parties agree that there is protected rent debt outstanding but disagree on the figures. 

The Applicant states that the protected rent debt figure is £28,000 whilst the Respondent 

maintains £24,158.90 is attributable to the Protected Period. 

Parties must not have reached agreement 

22.  The Parties have failed to resolve the matter with the Respondent stating that, “Despite the 

Landlord's attempts to a reach a resolution with the Tenant in relation to the Arrears which 

have accrued over the course of the coronavirus pandemic, the Tenant has failed to offer an 

acceptable compromise. Its current position is that 100% of the remaining protected rent 

arrears should be written off”. 

Viability of Business 

23. Viability is not defined within the CRCA, but the DBEIS Commercial Rent (Coronavirus) Act 

2022 Guidance (issued under section 21 of the CRAR) states at paragraph 6.3: “In making the 

assessment of viability a key question is whether protected rent debt aside, the tenant’s 

business has, or will in the foreseeable future have, the means and ability to meet its 

obligations and to continue trading. 

24. The Applicant supplied bank statements as evidence to indicate money in its account 

proving the business as viable. The Applicant maintains that the business was not in arrears 

to the Respondent prior to the pandemic. 

25. The Respondent agrees that the business carried on from the Property is viable despite 

being adversely impacted by the coronavirus pandemic. The Respondent adds that the 

business has since recovered and is performing well. 



26. I have reviewed the bank statements and whilst I note that there is more money coming out 

than going in with the total balance steadily decreasing, I accept that the Applicant’s 

business has continued to trade and some funds are being generated by the business. 

27. The requirement for viability has therefore been met and I am satisfied that the 

requirements of section 3(2) of the CRCA have been satisfied. I will therefore proceed to 

resolve the matter of relief from payment of protected rent debt under s14 of the CRCA. 

28. I acknowledge the correspondence between the Parties representatives on receipt of the 

Applicant’s revised proposal which did little to support a future relationship between the 

Parties. This process was set up to support the relationship between the Parties so that the 

Applicant’s business remains viable and the Respondent solvent. The correspondence 

representatives between the Parties after 10 November 2022 did not provide much value to 

what should be a collaborative process and limited weight is attached to the 

correspondence. 

Section 14 of the CRCA  

29. Section 14 of the CRCA applies in considering how to resolve the matter of relief from 

payment of a protected rent debt as required by section 13(5) of the CRCA, which states as 

follows. 

“Before determining what award to make the arbitrator must consider any final proposal put 

forward to it by a party under section 11. (3) of the CRCA. Where both parties put forward 

final proposals under section 11 of the CRCA: 

a. if the arbitrator considers that both proposals are consistent with the principles in 

section 15, the arbitrator must make the award set out in whichever of them the 

arbitrator considers to be the most consistent; 



b. if the arbitrator considers that one proposal is consistent with the principles in 

section 15 but the other is not, the arbitrator must make the award set out in the 

proposal that is consistent.” 

Section 15 of the CRCA  

30. The principles which I must apply in resolving the matter of relief from payment are those in 

section 15 of the CRCA, which states as follows: 

“(1) The principles in this section are— 

(a) that any award should be aimed at— 

(i) preserving (in a case falling within section 13(4)(a)), or 

(ii) restoring and preserving (in a case falling within section 13(4)(b)), the viability of the 

business of the tenant, so far as that is consistent with preserving the landlord’s solvency; 

and 

(b) that the tenant should, so far as it is consistent with the principle in paragraph (a) to do 

so, be required to meet its obligations as regards the payment of protected rent in full and 

without delay”. 

31. I now turn to consider final proposals put forward by the Parties under section 11 of the 

CRCA for relief from payment. 

Applicant’s proposal 

32. The Applicant proposes the following: 

a. that the amount of Protected Rent Debt is assessed as £28,000; 

b. the amount of relief requested is £28,000; 



c. If applicable, the Applicant be given relief from immediate repayment and time to 

pay any balance over 24 months; and 

d. order that the Respondent pay 50% (half) of the Arbitrators fee, pursuant to section 

19 (5) of the CRCA. 

33. The Applicant’s revised proposal states as follows; “The Revised Formal Proposal (RFP) 

makes no request for any different level of relief, the Applicant sees no need to change the 

amount of relief they sought as the Respondent has simply not shared enough of the effects 

of the pandemic with the Applicant.” 

34. The Applicant’s proposal relies heavily on the Government’s intention that the financial 

impact of the pandemic be shared with the Respondent, stating as follows; 

“We do not claim that the Landlord was not impacted, but that by being an asset holder, 

they did not suffer anything like the same impacts as the Applicant, moreover the 

Respondents “office” based business from which they run the administration connected to 

the property was not closed or restricted unlike the Applicants business. We claim that the 

formal proposal asking for relief under the Arbitration does exactly what was intended by 

Government, it shares the impacts between the two parties. These are parties who we must 

not forget, are not equal in size, standing or have suffered equally the effects of the 

pandemic. therefore, the proposal for relief …… above fairly recognises and reflects both the 

different sizes, financial standing and the effects of the pandemic.” 

35. The Applicant notes that, “ …. if the Applicant is put by an award to simply using up the cash, 

they hold in their accounts, to pay PRD, they will have insufficient working capital with which 

to fund operations going forward. It must not be understated but the money in any business 

account is not unrealised profit withheld from the Landlord as a form of unlawful 

enrichment, it is much needed money diligently and prudently held to fund the business in 

uncertain times for the years ahead.” 



Respondent’s proposal 

36.  In its original proposal, the Respondent had proposed; 

a. that the Applicant pay the full amount of the protected rent debt by no later than 14 

days from the date the Award is made; and 

b. agreed to waive any interest accrued provided that payment is made on time. 

37. In the revised proposal submitted on 25 November 2022, the Respondent revised the 

proposal for repayment of the protected rent debt as follows: 

a. the Applicant to pay the full amount of the Protected Rent Debt by equal monthly 

instalments by no later than 4pm on the first day of each month over a period of 24 

months from the date the Award is made; 

b. to waive any interest that has accrued provided always that all instalments are paid 

on time; and 

c. should an instalment be missed, the repayment plan will fall away and the full debt, 

minus any sums already paid by the Applicant since the making of the Award, will be 

payable as a debt immediately, together with all accrued interest. 

38. The Respondent describes the Applicants obligations within the lease as follows: 

a. by clause 7 of the Lease, the Tenant covenanted to comply with the Tenant’s 

obligations in the Fourth Schedule to the Lease; 

b. by paragraph 1 of the Fourth Schedule to the Lease, the Tenant was required to pay 

to the Landlord the Rent, Insurance Rent and Health and Safety Compliance Service 

Charge by equal payments in advance on the first working day of January, April, July 



and October (or as otherwise agreed) without deduction, set-off, abatement or 

counterclaim; 

c. by paragraph 3 of the Fourth Schedule to the Lease, the Tenant was required to pay 

VAT charged on the Rent and on any other payment made by the Tenant under the 

Lease; and 

d. by paragraph 6 of the Fourth Schedule to the Lease, the Tenant was further required 

to pay to the Landlord interest on a daily basis on any payment overdue under the 

Lease until such payment was made. This interest was payable at a rate of 4% per 

annum above the base rate for the time being in force of National Westminster Bank 

PLC (or such other comparable rate). 

39. The Respondent accepts that the pandemic affected the Applicant but states that 

£27,313.99 had been granted in covid concessions to the Applicant. The Respondent states 

that; 

“The Landlord is, of course, fully cognisant of the impact that the coronavirus pandemic has 

had upon hospitality businesses and their ability to pay sums due under business tenancies 

as and when they fell due. Accordingly, it has actively engaged with the Tenant both during 

and after the coronavirus pandemic in an attempt to lessen the impact of the coronavirus 

pandemic and come to an agreement with the Tenant in respect of the payment of the 

Arrears under the terms of the Lease. In particular, the Landlord has granted the Tenant a 

number of rent concessions in the total sum of £27,313.99. …... As such, it is not the case, as 

the Tenant seems to imply in their Proposal and Statement, that £24,158.90 (or, indeed, 

£28,000) is the starting point for “sharing the impacts of the pandemic”. The Tenant asserts 

that it has “assessed fairly the extent which they can pay a protected rent debt”. It states 

that it has done so “[s]o that a balance between the parties is achieved.”. However, it has 



entirely failed to consider or make any reference to the Landlord having already written off 

£27,313.99 to achieve such a balance. The Protected Rent Debt is now approximately 47% of 

which it would otherwise have been, had the Landlord not supported the Tenant through 

the pandemic by making such substantial concessions.“ 

40.  A breakdown of rent concessions of £27,313.99 granted to the Applicant by the Respondent 

is summarised in the table below. 

 

Relief sought 

41. The focus here is on the extent to which the Applicant can pay a protected rent debt 

considering, on the one hand, the viability of the tenant’s business, and on the other hand, 

the solvency of the landlord – so a balance between the parties is achieved. 

42. I am required by section 14(2) of the CRCA to consider proposals submitted by the Parties 

and make an award in the terms of the proposal most consistent with the principles of the 

CRCA. If I do not consider any of the proposals to be consistent with the principles of the 

CRCA, I may make my own award. 

43. The Respondent notes that Section 15 (b) of the CRCA states that “the tenant should, so far 

as it is consistent with the principles in paragraph (a) to do so, be required to meet its 

obligations as regards the payment of protected rent debt in full and without delay”. 

44. The Applicant’s proposals rely heavily on the Government’s intention that the financial 

impact of the pandemic be shared with the landlord stating that, “The comfort I draw is that 

the Government fully intended for viable businesses to be relieved of paying outstanding 

DESCRPTN FOR DATES CHARGE NET CHARGE VAT CHARGE GROSS CASH GROSS OUTSTANDING 

AMT
Covid 19 Concession                               -9,258.98 -1,851.80 -11,110.78 0.00 0.00

Covid 19 Concession                               -1,028.78 0.00 -1,028.78 0.00 0.00

Covid Concession 2.0                              -3,086.33 -617.27 -3,703.60 0.00 0.00

Covid Concession 2.0                              -342.92 0.00 -342.92 0.00 0.00

Covid Concession 3.0                              01/03/2020 - 31/03/2020 -685.83 0.00 -685.83 0.00 0.00

Covid Concession 3.0                              01/03/2020 - 31/03/2020 -6,172.67 -1,234.53 -7,407.20 0.00 0.00

Covid Concession 4.0                              -2,314.74 -462.95 -2,777.69 0.00 0.00

Covid Concession 4.0                              -257.19 0.00 -257.19 0.00 0.00



rent debt by the sharing of the impacts with the landlord – up until now my landlord has 

been unwilling to share in my imparts”. The Applicant adds that, “Paying the protected rent 

would leave me with a big loan debt”. 

45. The Applicant’s proposals failed to mention provisions for sharing the financial impact, 

instead requesting relief on 100% of the protected rent debt. I accept the breakdown 

submitted by the Respondent indicating concessions already granted to the Applicant, which 

the Applicant failed to mention in both proposals. Given that concessions have already been 

granted by the Respondent, it is clear that the Respondent has shared some financial impact 

of the pandemic with the Applicant. The Respondent’s revised proposal on the period of 

repayment from 14 days of the date of the Award to 24 months and the waiver of interest 

also indicates the Respondent’s intention to give the Applicant sufficient time to repay the 

protected rent debt and preserve the viability of the Applicant in accordance with the 

requirements of the CRCA. The revised proposal submitted by the Respondent therefore 

satisfies the requirements of section 15 of the CRCA and is accepted in its entirety. 

46. As the Applicant’s proposals are not consistent with the principles of section 15 of the CRCA, 

the Applicant’s claim fails and is dismissed. 

47. Now I, Ekundayo Akande, having carefully considered the proposals and submissions of the 

parties, hereby award and direct as follows: 

a. The amount of protected debt relief to be paid to the Respondent is £24,158.90. 

b. The protected debt relief of £24,158.90 must be paid in 24 instalments of £1006.62 

each by no later than 4pm on the first day of each month over a period of 24 months 

from the date the Award is made. 

c. The Respondent must pay 50% (half) of the Arbitrators fee, pursuant to section 19 

(5) of the CRCA. 



Publication of the award 

48. Pursuant to section 18(2), I am required to publish this award. I intend to publish the award 

on the CCODR website. I have formed the provisional view that the there are no commercial 

information which ought to be redacted from the award pursuant to section 18(4). I will 

therefore publish the award in full on the CCODR website unless either party indicates to me 

by 4pm on 21 December 2022 that they wish me to do otherwise in which case I will 

consider any submissions put forward in relation to that issue together with any evidence 

submitted in support of any such submissions. 

Seat of the arbitration 

49. Pursuant to AA section 95(2), the seat of this arbitration is in England and Wales. 

 

Ekundayo Akande LL. B, M.A, MBA, FCIArB on 20 December 2022 at the Consumer Code for Online 

Dispute Resolution (CCODR). 

 


