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In the matter of an Arbitration   
 
 

  

And in the matter of The Commercial Rent (Coronavirus) Act 2022  
  

 
K A Meopham Limited 

 

  
 

Claimant 

 v 

 
 

 

 Wellington Pub Company PLC   Respondent 

   

  
 

FINAL AWARD  

 
 

 

 

 

Parties and property 

 

1. This case concerns rent due under a lease of premises situate at and known as The Kings Arms, 

Meopham Green, Meopham, Gravesend, Kent, DA13 0PZ (‘the Premises’). 

 

2. The rent arises under an ‘overriding lease’ dated 31 January 2020 and made between (1) [the 

Claimant and (2) the Respondent].  

 

3. The Claimant vacated the Premises on 26 July 2022 when the overriding lease expired.  

 

4. The business operated from the Premises until 26 July 2022 was a pub. 

 

5. The Claimant is a private limited company registered in England and Wales with registration no. 

12253507. The Claimant is represented by Protected Rent Debt Limited. The Respondent is a ‘free 

of tie’ pub company. The Respondent is represented by Criterion Asset Management Limited 

which manages the Respondent’s business of about 700 pubs. 

 

6. I refer to the Claimant and the Respondent collectively as ‘the Parties’. 



2 
 

Referral to arbitration  

 

7. On 18 August 2022, Jon Reeves on behalf of the Claimant gave notice to the Respondent of an 

intention to refer this matter to arbitration. 

 

8. On 22 September 2022, the Claimant referred this matter to arbitration under the Act. The 

referral to arbitration was for an arbitration on the papers with no oral hearing. In the application 

form, the Claimant claimed that all the criteria for eligibility for relief under the Act, were met. 

 

9. The referral to arbitration was accompanied by the Claimant’s ‘formal proposal’ for resolving the 

matter of relief from payment of ‘protected rent debt’ which was provided pursuant to section 

11(1) of the Act. The Claimant’s formal proposal was dated 21 September 2021 and was 

accompanied by a statement dated 20 September 2022 signed by Jonathan Reeves. 

 

10. I was duly appointed arbitrator on 5 October 2022 under the Consumer Code for Online Dispute 

Resolution (‘CCODR’). 

 

Protected rent debt and proposals for relief 

 

11. In the form of application for arbitration and in the Claimant’s formal proposal, the Claimant 

claimed the amount of the ‘protected rent debt’ was £48,000.00. The relief requested by the 

Claimant is for me to write off this sum in its entirety, alternatively for the Claimant to be given 

24 months to ‘pay any balance’.  

 

12. The Respondent in their formal proposal claim that the protected rent debt is £47,442.16. The 

Respondent’s primary case is that the Claimant is not eligible to apply for relief under the Act at 

all, because the Claimant had vacated the Premises before making the reference to arbitration. 

If the Respondent is correct about the issue of eligibility, I must dismiss the reference and deny 

the Claimant any relief under the Act. 

 

13. In the alternative, the Respondent disputes the Claimant’s claim that the ‘last 12 months bank 

statements ... show there are sales, the money in the account proves the business is viable’ (see 

paragraph 16 of the Claimant’s formal proposal). The Respondent states that ‘… as of the 1st of 

August 2022, the bank statement (account no. 11684623) shows that the business was overdrawn 
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by £10,038.22 which suggests that the business was unviable’ (para. 15 of the Respondent’s 

formal proposal). The Respondent therefore alleges that the Claimant’s business is not presently 

viable, and this is the 2nd reason why the Respondent claims the Claimant is not eligible to apply 

for relief. If the Respondent is correct that the Claimant is not viable, I must dismiss the reference 

under section 13(3) of the Act. 

 

14. The Parties have exchanged lengthy submissions about the overall question of whether the 

Respondent has shared the pain of the business effects of Coronavirus sufficiently with the 

Claimant and about the financial status of the Respondent (with the Claimant alleging that the 

Respondent can much better afford to shoulder these ill-effects than the Claimant). However, 

these issues which relate to the question of what relief from payment of rent should be given to 

the Claimant, are not relevant if I find in the Respondent’s favour that the Claimant is not eligible 

for relief in the 1st place. I will therefore consider and decide upon the Claimant’s eligibility for 

relief as preliminary issues and only go on to consider arguments about relief if the Claimant 

succeeds in establishing that they are eligible to apply for relief under the Act.  

 

Preliminary issue no. 1 – does the fact the Claimant has vacated the Premises preclude them from 

applying for relief under the Act?  

 

15. The Respondent asserts that because the Claimant was no longer a tenant of the Premises when 

the Claimant applied for arbitration, they are not eligible to apply for relief under the Act. In 

support of this argument, the Respondent has referred to sections of the Act that establish the 

jurisdiction for statutory arbitration as between the landlord and tenant under a ‘business 

tenancy’. The Respondent has referred to section 1(2)(b), para 1(1) of Schedule 2, section 2(5), 

and section 13(2). The Respondent’s argument is that the ‘language and terminology used in the 

Act is consistent with the requirement that the tenancy must be ongoing’. See para. 13 of the 

Respondent’s formal proposal. 

16. I disagree with the Respondent. The eligibility requirements for applying for relief under the Act 

are clearly set out in the Act and there is no requirement that the tenancy should be ‘ongoing’, 

as the Respondent puts it, or current. The language about business tenancy is not, as the 

Respondent argues, written in the present tense and does not state or imply the tenancy must 

be current and/or in force. I note in this regard that the Respondent has not been able to identify 

any provision in the Act that states in terms that the tenancy in question must not have expired 

like it has in this case.  



4 
 

17. I do not agree with the Respondent therefore that the provisions they rely on are ‘suggestive of 

an existing tenancy’ (para. 13 of the Respondent’s formal proposal). I find on the contrary that 

tenants who have vacated their premises or whose leases have ended by the time of the 

reference to arbitration can satisfy the conditions for eligibility for relief under Act. There are 

several conditions that must be met by an applicant for relief and the Act is clear and specific 

about what these conditions are. It is noteworthy that it is not stated anywhere in the Act that 

the tenant must be current, existing, ongoing, in force, live or similar. If Parliament had intended 

that, the Act would have stated that explicitly and clearly – just as they did with the other 

conditions. 

18. In fact, I note that the Act accommodates the situation where a tenant has vacated or the tenancy 

has ended. Section 3(2)(b) provides that a business tenant can apply for relief from paying rent 

‘attributable to a period of occupation by the tenant for, or for a period within, the protected 

period applying to the tenancy’(emphasis added). The protected period is 21 March 2020 until 18 

July 2021 (see section 5(1)(a)). The Act therefore contemplates a tenant applying for relief even 

where they ceased occupying the premises for the purposes of their business before 18 July 2021.  

19. In conclusion, I find that it is not condition for applying for relief that the business tenancy is 

‘ongoing’, and I reject the Respondent’s argument. Accordingly, the fact that the Claimant 

vacated the Premises on 26 July 2022 does not preclude the Claimant from applying for relief 

from payment of rent under the Act.  

 

Preliminary issue no. 2– is the Claimant’s business ‘viable’? 

 

20. Section 13(3) of the Act provides as follows: 

‘If, after assessing the viability of the tenant’s business, the arbitrator determines that (at the time 

of the assessment) the business – 

(a) Is not viable, and 

(b) Would not be viable even if the tenant were to be given relief from payment of any kind, 

the arbitrator must make an award dismissing the reference.’ 

21. It is therefore necessary for me to determine whether the tenant’s business is ‘viable’ before 

moving on to consider whether to grant the tenant any relief. The Act does  

22. I note the following guidance that was published by the UK Government on this subject on 7 April 

2022 in a document called ‘Commercial rent code of practice following the COVID-19 pandemic’ 

(‘Government Guidance’): 
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’81. It is primarily for the tenant to demonstrate the viability of their business so tenants are 

advised to compile the necessary evidence and explanations in advance of arbitration 

proceedings…’ 

’87. The volume of evidence should be proportionate to the scale and complexity of the tenant’s 

business. A small business should not be expected to supply a large volume of documentation or 

complex financial analysis…. It is not expected that tenants incur additional significant expense in 

obtaining evidence ....’ 

’89. At the very minimum the tenant should provide at least the previous year’s full bank account 

information, including savings accounts, current accounts and loan accounts.’ 

23. This is the evidence provided by the Claimant regarding the alleged viability of their business: 

(a) A statement of ‘all transactions’ on ‘business current’ account 11684623 with NatWest (‘the 

current account’). The current account is in the name of K. A. Meopham Limited and covers 

the period 23 August 2021 to 22 August 2022.   

(b) A statement of ‘all transactions’ on ‘business term loan – cap & int’ account 11688963 with 

NatWest (‘the loan account’). The loan account is in the name of K. A. Meopham Limited and 

covers the period 22 August 2021 to 21 August 2022. 

(c) A ‘Criterion statement’ dated 22 September 2022 for ‘Kings Arms PH’. This appears to be a 

rent account for the Premises showing rent due and payments received by Criterion on behalf 

of the Respondent. The Criterion statement shows that the Claimant owed rent of £47,443.16 

as of 22 September 2022. 

24. The Claimant made these statements in support of their formal proposal to write off the rent 

debt: 

‘We supply the last 12 months bank statements as evidence. These show there are sales, the 

money in the account proves the business is viable’ (para. 16 of formal proposal) 

‘…the rising costs of doing business have impacted the business, they are a reason why the 

Claimant cannot afford to make large monthly repayments for the rent debt’ (para. 17 of formal 

proposal). 

‘.. the Claimant’s business which they are trying to preserve comprises of little more than a lease, 

stock, fixtures and fittings and intellectual property’ (para., 34 of formal proposal) 

‘The business is viable in ordinary trading conditions and should be viewed in that light in reaching 

any decision to grant relief’ (para. 36(h) of the formal proposal). 

‘The relief I seek will have little impact on my landlord because of their financial standing but will 

have a huge impact on the future business I run if not granted’ (page 2 of statement of Jonathan 

Reeves) 
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‘I had to borrow to preserve viability and restore cashflow for the business I run. I am building 

back but this will take time and there is a lot of uncertainty stemming from emerging effects … ‘ 

(page 2 of statement) 

‘With regard to my accounts, I have supplied them to help the arbitrator assess viability should 

they need to but worry it slides into means testing. My position is that over the long term the 

business I run is more than viable., I am concerned that if the Arbitrator simply cherry pick a range 

of dates or entries as it might show it as not viable. It must not be forgotten that businesses like 

the one I run are not assessed in narrow windows, they operate over the long-term, i.e., for years 

and years and there is always ebb and flow’ (page 3 of statement) 

‘My working capital was all but wiped out during 2020-2021, the level of working capital now 

required by the business post pandemic is far higher than before because of the following effects: 

• a rise in cost of raw goods, staff costs, utilities,  

• wastage has increased as trade is unpredictable,  

• fall in gross profit, risk and reward is unbalanced’ (page 4 of statement) 

25. The Respondent has responded as follows: 

‘… the tenant has not provided any accounts or information which declares [government support] 

in their formal proposal’ (para. 15 of formal proposal) 

‘We note from the bank statements provided that the tenant’s took out the Government ‘bounce 

back’ loan of £50,000, which appears to have been used to finance the business. However, as of 

the 1st August 2022, the bank statement (account no. 11684623) shows that the business was 

overdrawn by -£10,038.22 which suggests that the business was unviable despite the statement 

made in Paragraph 16 of the Claimants Formal Proposal’ (para. 15). 

‘We bring to the arbitrator’s attention Section 15 (b) of the Act that “the tenant should, so far as 

it is consistent with the principles in paragraph (a) to do so, be required to meet its obligations 

as regards the payment of protected rent debt in full and without delay” (para. 16).  

26. The Claimant has responded as follows in their revised formal proposal: 

‘… a key reason the Respondents proposal is rejected as it would leave the business exposed and 

lead to closure, if not now then in the very near future’ (para. 20) 

‘The "offering of a rent free deal" that the respondent made was declined on the basis that it 

would have been foolish to sign a contract to personally guarantee to pay the respondent another 

5 years on an upwards only rent when the outlook for our industry & the economy in general was 

bleak to say the least’ (para. 32) 

‘Section 1(2)(b) of the act does not preclude the point that the business seeking relief has another 

site it operates from and is still viable. Further, this section refers only to the relief from payment 
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for a “protected rent debt” that has built up, there is no condition in the act that the Applicant 

continues to operate from the premises where the debt accrued, or the tenancy still exists now’ 

(para. 33(i)) 

‘The Applicant operates a viable business, the limited company KA Meopham Limited (Company 

number 12253507) has been in existence since 2019 it is registered under a SIC code 56302 – as 

operating and managing public houses and bars. It has been managing the Dennington Queen 

Public House IP13 8AB of late and is active in pursuing other pub management business. There is 

nothing in the act to preclude former business tenants only that business are able to request relief 

from a qualifying protected rent debt’ (para. 33(vi)) 

‘The Applicant invites the arbitrator to agree that the available money on the Applicants business 

account is spoken for albeit over a long period of time too, a combination of loans that need to be 

paid, increased costs and cover for having to self-insure without business interruption insurance. 

Any claim on this money will push the business under, this is not a slush fund sitting idle it is there 

to keep the Applicants business viable and not further enrich the Respondents who in any case 

admit that they are solvent and unaffected’ (para. 40). 

27. As provided by section 13(3), I must assess the viability of the business ‘at the time of the 

assessment’.  This means now, not at some time in the past or in the future. The Claimant has 

urged me not to ‘cherry pick’ dates on which to assess the viability of the business. I will not do 

that. What I will do is apply the test laid down in the Act and consider the viability of the 

Claimant’s business at the present time.  

28. The date of assessing the viability of the Claimant’s business is potentially significant in this case 

because the circumstances of the Claimant’s business have changed since July 2022. The Claimant 

vacated the Premises on 26 July 2022 and ceased managing the Kings Arms, Meopham. The lease 

also expired on that date. Sometime afterwards, the Claimant took over management of another 

pub. As mentioned above, this is what the Claimant has said about this: ‘[The Claimant] has been 

managing the Dennington Queen Public House IP13 8AB of late and is active in pursuing other 

pub management business’.  

29. As stated in the Government Guidance, the onus is on a claimant to demonstrate that their 

business is viable, and a claimant should compile the evidence and explanations needed to do 

that. At the same time, a small business like the Claimant’s should not be expected to supply 

complex analysis or incur significant expense providing such information. In the present case, as 

I explain below, it would have been helpful if the Claimant had supplied me with more 

information pertaining to the alleged viability of their business, which I find the Claimant could 

have accomplished with little effort and minimal expense. 
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30. For example, I would have expected the Claimant to have supplied more information about their 

change in circumstances since July 2022. I would have expected the Claimant to have supplied 

the following basic information: 

(a) Clarification as to whether the Claimant still manages the Dennington Queen pub. 

(b) Explanation of the basic terms for the Claimant occupying the pub premises. 

(c) Explanation of the basic terms for the Claimant’s management of the new pub. 

(d) Statement about the turnover and profitability of the new pub. 

31. The financial information that the Claimant has provided is limited to one year’s bank statements 

for their current account and loan account with NatWest and a rent statement for the Premises 

from Criterion. I note, as the Respondent has, that notwithstanding that the Claimant is an English 

company with an obligation to file accounts at Companies House, the Claimant has not submitted 

any accounts/financial statements in support of their application under the Act.  

32. The Claimant did not explain the background to the NatWest loan account in their formal 

proposal. The Respondent has claimed, in their formal proposal, that it is a COVID-19 bounce-

back loan of £50,000 from the UK government to the Claimant (para. 15). Since the Respondent 

has not disputed this, I will assume it is correct. 

33. The bank account information is more than 2 months old and to this extent does not address the 

key question of the viability of the Claimant’s business at the present time.   

34. I have reviewed the bank statements. As of 22 August 2022, being the most recent balance, the 

current account stood at £10,038 in overdraft and the loan account as of 21 August 2022 stood 

at £39,613 in debit. This compares with 22 August 2021 when the current account was £51,661 

in credit and the loan account as of 2 September 2021 was £47,355 in debit. The net balances 

under these accounts have therefore deteriorated from £4,306 in credit in August 2021 to 

£49,651 in debit in August 2022. The Claimant’s cash position therefore deteriorated by £53,957 

over a one year period.  

35. If one tracks the bank account balances, it appears that the Claimant’s business was in steady 

decline in the last quarter of 2021, with the balance of the current account gradually reducing 

(from £45,076 on 30 September 2021 to £31,446 on 30 November 2021). The downward trend 

continued in 2022. As of 31 December 2021, the current account balance was £27,718 CR and 

the account fell into overdraft on 31 March 2022 where it has remained ever since. It is true that 

the Claimant has, over the year to 21 August 2022, steadily paid down the NatWest loan by a 

total of about £8,000, but the overall downward trajectory of the business and absence of 

funding, as shown by the bank accounts, is clear.  
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36. What appears to have happened is that having exhausted the bounce-back loan, the Claimant 

does not have any working capital left. This is consistent with the statement from Mr Reeves of 

the Claimant that his working capital was been ‘wiped out’ in 2020-2021.   

37. This apparent decline in the Claimant’s business happened even though all COVID-19 restrictions 

affecting the hospitality industry were lifted in July 2021. One might have expected the business 

to have strengthened or ‘bounced back’ since July 2021 but unfortunately the opposite has 

happened according to the bank account information provided. The Claimant has fallen further 

and further into debt with NatWest. Furthermore, looking to the future, the Claimant has not 

provided any reasons why the business might rebound in the future. In fact, to the contrary, the 

Claimant appears gloomy about future prospects, describing the outlook for the industry and the 

economy as ‘bleak’. 

38. The Claimant has not provided an explanation for how the bank accounts were operated. They 

have not explained how the business was funded and/or how receipts and payments were 

accounted for. For example, there are numerous credits to the current account described as 

‘Worldpay’, but no explanation has been given of who the source of this funding is. No 

explanation has been given regarding the payments made from the current account. I can guess 

that some of the payments were salary paid to staff or perhaps to suppliers, but the Claimant has 

not explained or confirmed this. 

39. The Criterion statement shows that some payments of rent were made in cash, but no 

information has been supplied by the Claimant as to the source of that funding. The absence of 

explanation is surprising because the cash payments do not appear to be matched by withdrawals 

from the current or the loan account which raises the possibility that the Claimant has access to 

additional funding or bank accounts not disclosed in this arbitration.  

40. I now turn to the task of determining whether the Claimant’s business is viable. There is no 

calculation or formula to determine this question. However, both the Act and the Government 

Guidance provide a framework for an arbitrator to assess the viability of a business.  

41. This is what the Act stipulates, at section 16(1), about the assessment:  

(1) In assessing the viability of the business of the tenant, the arbitrator must, so far as known, 

have regard to— 

(a) the assets and liabilities of the tenant, including any other tenancies to which the tenant is a 

party, 

(b) the previous rental payments made under the business tenancy from the tenant to the 

landlord, 

(c) the impact of coronavirus on the business of the tenant, and 
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(d) any other information relating to the financial position of the tenant that the arbitrator 

considers appropriate.’ 

42. Regarding section 13(1)(a), the only information I have about assets and liabilities, apart from the 

statement from Criterion of the ‘protected rent debt’, is the bank account statements. As 

discussed above, they show that the Claimant has negative net assets. The Claimant has briefly 

mentioned other assets (lease, stock, fixtures and fittings and intellectual property) but has not 

provided any further or current information or a valuation regrading them. I must therefore work 

on the basis that the Claimant does not have any assets or at least no assets of significant value. 

43. Regarding section 13(1)(b), it appears from the Criterion statement that the Claimant has paid 

the rent since the lockdown was lifted in July 2021. I base this belief on the fact that the balance 

on the account with Criterion has not increased since July 2021.    

44. Section 13(1)(c) concerns the impact of coronavirus on the business. As mentioned above, I only 

have bank statements/financial information for the period after the pandemic. I of course accept 

that the pandemic, resulting in the closure of pubs, had a very serious impact on the Claimant’s 

business. However, in terms of assessing the viability of the business today, I am mindful of the 

point I made above, namely that the ending of the pandemic does not appear to have resulted in 

the Claimant transitioning back to profitability. 

45. Regarding section 13(1)(d), the only ‘other information’ I have is that the Claimant no longer 

manages the Respondent’s pub in Meopham and is ‘active in pursuing other pub management 

business’. As mentioned above, it is not clear whether, as of today, the Claimant is managing any 

pub business.  

46. The Government Guidance introduces this topic of viability as follows: 

’78 … viability is deliberately not defined in eth Act or in guidance, in order to account for the vast 

array of different business models both within and between sectors. Instead, the government has 

sought to provide helpful tools and suggested evidence to assist in the assessment of viability. 

‘79. In making that assessment a key question is whether, protected rent debt aside, the tenant’s 

business has, or will in the foreseeable future have, the means and ability to meet its obligations 

and to continue trading.’ 

47. The Government Guidance also includes guidance for arbitrators regarding the categories of 

evidence that may be used to determine viability of a business. I have set this guidance out in full 

below: 

 

 

 



11 
 

‘Annex E: Indicators and evidence for assessing the viability of the tenant’s business 

 Indicator: Of general usefulness 

Evidence 

The previous year’s full bank account information, including but not limited to savings accounts, 
current accounts and loan accounts (to be provided by the tenant at the very minimum). 

Financial accounts for each financial year after March 2019 (where business required to have 
audited/comprehensive financial accounts). 

Management accounts for each financial month/year after March 2019 (where business 
required to have audited/comprehensive financial accounts). 

Full bank account information, including but not limited to savings accounts, current accounts 
and loan accounts for each financial year after March 2019 (helpful where business is not 
required to have audited/comprehensive financial accounts). 

Net profit margin or gross profit margin prior to the protected period, compared to after closure 
requirements or specific restrictions ended for the business in question. 

Indicator: Cashflow and profits/ profitability 

A strong history of pre-pandemic profitability, alongside revenue during the restrictions and 
since the mandated restrictions were lifted, may be an indicator of the business’ current 
viability. 

Evidence 

Profit forecasting (the arbitrator should consider the reliability of the forecast taking in to 
account the context in which the business operates and whether current or expected market 
factors might make it difficult to predict future profitability. As an example, the inflation rate 
may be a factor to consider). 

Evidence of long-term contracts (including the value of those contracts). 

Gross profit margin and net profit margin prior to the protected period, compared to after 
closure requirements or specific restrictions ended for the business in question. 

Details of dividends paid to shareholders for each financial year after March 2019. 

Cash flow forecast for length of any repayment plans. 

Order book looking forward to the period over which repayment is proposed. 

Director’s remuneration level prior to the protected period, compared to after closure 
requirements or specific restrictions ended for the business in question. 
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Indicator: Balance sheet strength 

A strong balance sheet may be an indicator of current viability. 

It should be noted that the balance sheet may appear to show that a business is in a position to 
meet their obligations, but it may not necessarily show that the business is profitable. Therefore, 
the gross profit margin and net profit margin are likely to be more informative as a measure of 
profitability in determining viability. 

Evidence 

Evidence as to working capital and whether it is sufficient to meet day-to-day demands. 

The following ratios may be most relevant for assessing the current strength of the balance 
sheet but may also be provided as forecasts: 

• Liquidity Ratio 

• Gearing Ratio 

• Current Ratio 

Indicator: Assessment of whether debt commitments have been met 

If debt commitments (other than the protected rent debt) have generally been met prior to the 
pandemic, during the pandemic and since the lifting of restrictions, that may be an indicator of 
the current viability of the business. Note that where tenants have incurred debts in the past 
which are still outstanding, but they have managed to continue paying rent, such debts are 
unlikely to have a bearing on whether the business is viable. 

Evidence 

Evidence of any financial grants and/or loans obtained for each financial year from March 2019 
onwards. 

Evidence of refusal of further credit, funding, or lending. 

Evidence of overdue invoices of tax demands, unpaid or returned cheques or electronic 
payments, exceeding overdraft limits, creditor demands, money judgements, guarantees given. 

Rates liability position including changes since March 2019. 

Director’s loan accounts and movements in previous periods. 

HMRC liabilities, including changes since March 2019’ 

48. The reason for me setting out the statutory guidance in full is to highlight the very wide range of 

‘indicators’ that can be considered and the types of evidence that a tenant may wish to provide 

to the arbitrator to establish that their business is viable. This contrasts with the present case 

where the Claimant, who is professionally represented, has chosen to supply me with only bank 
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statements and a rental statement. In noting this, I am mindful of the Government Guidance that 

a tenant should not be put to the expense and trouble of producing complex financial analysis. 

But I would have expected the Claimant, without undue difficulty or expense, to have supplied 

basic information relating to profits and cash flow including forecasts, as surely such information 

would have been compiled in the ordinary course of business and/or to complete tax returns to 

HMRC.  

49. My conclusion from reviewing the bank account information is that the Claimant’s business is not 

viable. It seems clear that the business is on the edge of collapse: the business traded at a loss 

throughout the year to end August 2022; it has used up its loan facility with NatWest (if one 

repays the overdraft); and it does not have any working capital left.  

50. The overall picture regarding the business might look more positive if there were concrete 

reasons why the business might recover in the short to medium term. But the information the 

Claimant has provided about future prospects is vague and quite negative. The Claimant claims 

to be looking for a new or further pubs to manage but is apparently unable to give any specific 

information about that. And, more broadly, the Claimant has asserted that the prospects for the 

pub sector industry are ‘bleak’, citing the rising costs of managing a pub. 

51. The available evidence in this case therefore all points to the fact that the Claimant’s business is 

not ‘viable’ at the present time and moreover there is no realistic prospect of it becoming viable 

in the foreseeable future.  I confirm in this regard my finding that the business would not be viable 

even if I accepted the Claimant’s proposal and wrote off the protected rent debt of £47,433. 

52. I must therefore dismiss this reference pursuant to section 13(3) of the Act, on the ground that 

the Claimant has not satisfied the eligibility test of having a viable business. 

 

 

Costs of the arbitration 

 

53. I have made an order dismissing the application under section 13(3) of the Act. As provided by section 

19(5), I now order the Respondent to reimburse the Claimant in the sum of £700 plus VAT which 

represents half the arbitration fees paid by the Claimant.  

 

Publication of Final Award 

 

54. Pursuant to section 18(2) of the Act, I am required to publish this award. I intend to publish the award 

on the CCODR website. I have formed the provisional view that the bank account number information 
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at paragraphs 13 and 23 of this award is confidential and ought to be redacted from the award 

pursuant to section 18(4). My provisional view is that none of the other information in the award is 

confidential. I will therefore publish the award in full except for the redactions I have referred to on 

the CCODR website unless either party indicates to me by 1pm on 12 December 2022 that they wish 

me to do otherwise in which case I will consider any submissions put forward in relation to that issue 

together with any evidence submitted in support of any such submissions. 

 

Seat of the arbitration 

 

55. The seat of this arbitration is England and Wales. 

 

MADE AND PUBLISHED by me, Adrian Lifely, of 100 St Paul’s Churchyard, London, EC4M 8BU, on 9 

December 2022. 

 

Adrian Lifely 

 


