
 
 
 
 
 
 

 

In the matter of an Arbitration   

   

and in the matter of The Commercial Rent (Coronavirus) Act 2022  

  

 

 

 ARO FITNESS FELIXSTOWE 

LIMITED 

Applicant 

 v  

 THOMAS BATES & SON 

LIMITED  

Respondent 

 

___________________________________ 

 

AWARD 

______________________________________ 

 

Introduction & the Parties 

 

Introduction 

 

1. The dispute relates to rent, service charges and interest due from the Applicant to the 

Respondent under a lease dated 25 May 2018 of commercial premises at Unit 6, Suites 21 

& 24 Orwell House, Ferry Land, Felixstowe, Suffolk IP11 3QR (“the Premises”). The applicant 

is the tenant under the Lease and the Respondent is the Landlord. 

 

2. The applicant carries on business at the premises running a fitness centre under the trading 

name of Anytime Fitness. 

 

3. Arears of rent and service charge of £31,500 (“the Arrears”) have arisen and the Applicant 

has made an application under The Commercial Rent (Coronavirus) Act 2022 (“the Act”) for 

relief. 

 

The Parties 

 

4. The Applicant is Aro Fitness Felixstowe Limited a company registered in England & Wales 

under registration number 11160711. The Applicant has been represented throughout by its 

director Arda Saliah.  

 

5. The Respondent is Thomas Bates & Son Limited a company registered in England & Wales 

under registration number 00218682. The Respondent has been represented throughout 

by Joe Jackson a property director of the Respondent. 
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6. Neither party had legal representation during the arbitration. 

 

Jurisdiction and Seat of Arbitration 

 

7. The parties unfortunately were unable to resolve their disputes in relation to the Arrears and 

the Applicant commenced the arbitration pursuant to the Act. The Act itself provides the 

jurisdiction and the seat of the arbitration is England & Wales. 

 

8. I was appointed as the arbitrator on 9 August 2022. 

 

9. The referral is for an arbitration on the papers only with no oral hearing. 

 

Procedural and Interlocutory Matters 

 

10. I issued direction to the parties on 10 August 2022 in the following terms: 

 

1. I, John Abbott FCIArb, have been appointed as an arbitrator in the above matter by CCODR 

following a referral to arbitration (“the Referral”) by Aro Fitness Felixstowe Limited (“the 

Applicant”) on 9th August 2022, pursuant to The Commercial Rent (Coronavirus) Act 2022 

(“the Act”).  

2. The Applicant in this matter has referred a dispute for arbitration in respect of the 

commercial rent relating to the property at Unit 6, Suites 21 & 24 Orwell House, Ferry Lane, 

Felixstowe, Suffolk IP11 3QR. The Applicant is represented by its director Mr A Saliah. 

3. The Respondent in this matter is Thomas Bates & Son Limited (“the Respondent”). The 

Respondent’s representative is by Joe Jackson. 

4. The Referral is for an arbitration on the papers with no oral hearing. 

5. The seat of the arbitration is England & Wales. 

6. In the Referral the Applicant asserts that all criteria for eligibility for the resolution under the 

Act have been met. 

7. I have been provided with the following documents (“the Documents”): 

i. Notice of Intention to Arbitrate  

ii. Reference to Arbitration (without supporting evidence) 

8. The Referral identifies that the amount of rent arrears in dispute is £31,500. 

Directions 

9. I hereby make the following directions (“Directions”). 

10. Service of documents as between the parties and with myself shall be electronic via email 

11. Pursuant to Section 11(6) of the Act, should the parties require further time to that set out 

below, the parties may agree an extension between themselves or make an application to 

me. 

12. Any written statement provided to me, must be verified by a statement of truth pursuant to 

Section 12(2).  

To the Applicant 

13. by 4pm on 17th August 2022 , please confirm 

i. when the Referral was served on the Respondent 

ii. that the Referral included the Documents set out above. 



3 
 

iii. that the Referral and the Documents include everything relied on to amount to the 

formal proposal pursuant to Section 11(1) and section 11(3) of the Act. 

14. Any revised proposal (including supporting evidence pursuant to section 11(5) of the Act), 

following receipt of a response from the Respondent, if any, shall be sent to me and served 

on the Respondent, by 4pm 28 days after the Response from the Respondent excluding the 

date of the Response. 

To the Respondent 

15. by 4 pm on 17th August 2022, please confirm if and when the Referral and Documents were 

served upon you. 

16. by 4pm, 14 calendar days (excluding the date of service) after the Referral and Documents 

were served on you, you shall send to me and serve on the Applicant any formal proposal 

in response along with supporting documentation, pursuant to Sections 11(2) and (3). 

17. Any amended proposal with supporting documentation, following receipt of any revised 

proposal from the Applicant, shall be sent to me and served on the Applicant, by 4pm 28 

days after the Applicant’s revised proposal excluding the date of Applicant’s revised proposal 

pursuant to Sections 11(4) and (5). 

These Directions are MADE AND PUBLISHED by John Abbott FCIArb on 10 August 2022 at 11.15 

am. 

11. At 12.15 on 10 August 2022 the Applicant emailed me (copied to the Respondent in these 

terms: 

 

“We would also like to provide financial evidence for our propsal. Can this be done via email 

through this email trail ? I have ccd the landlord in..” 

 

12. The Referral was not accompanied by any supporting financial evidence. 

 

13. By email of the same day at 13.42 I invited the Respondent’s submission on the Applicant’s 

application. 

 

14. By an email timed at 18.45 on 10 August 2022, the Applicant wrote as follows: 

 

“Just to make you aware that the evidence tab was not uploading on the application 

form.  A note on the application form stated that supporting evidence can be provided as 

part of the proposal once submitted.” 

 

15. The Respondent responded by email dated 11 August 2022 timed at 17.29, raising objection 

to the Applicant’s request. The Respondent said: 

 

“In response to your email of 10th August 2022, timed at 13:42, as this has become a formal 

arbitration it follows that due process should be adhered to. If evidence ought to have been 

submitted with the proposal but it was not, we propose it is now too late to do so.” 

 

16. On 12 April 2022 I made a further direction in the following terms: 

 

“I thank both parties for their recent and very helpful emails. 
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The point that I need to determine, is whether the Applicant should be permitted to submit its 

evidence in support of the proposal set out in the Applicant’s Referral Notice. 

 

I was appointed on 9 August 2022 and I confirmed to the parties on the 10 August 2022 that I 

had accepted the appointment and provided to the Parties my directions for the conduct of the 

arbitration. I note that CCODR (the appointing body) had notified the parties of my 

appointment also on 9 August 2022. This was by email. I note also that the Referral had not 

been copied with the email from CCODR. This is not a point I had picked up on initially, had I 

realised this at the time I would have copied it myself to the parties for completeness. 

 

On 10 August 2022 I received two emails from the Applicant. The first one simply requested 

whether the Applicant could produce its evidence in support of the proposal at this stage by 

email. On the same day I wrote to the parties by email to acknowledge the Applicant’s request 

and sought the Respondents submissions in regard to that request to be provided by 4.00 pm 

on 15 August 2022. 

 

The applicant sent a subsequent email on 10 August 2022 in which it was explained that the 

applicant had been unable to upload its supporting evidence to the CCODR portal and that was 

why it was requesting permission to produce its evidence now. A message from the portal 

suggested that evidence could be produced later. 

 

Following that email, the Respondent made its submissions by an email dated 11 September 

2022. The Respondent said this: 

 

“In response to your email of 10 October 2022, timed at 13.42, as this had become a formal 

arbitration it follows that due process should be adhered to. If evidence ought to have been 

submitted with the proposal but it was not, we propose it is now too late to do so.” 

 

The Respondent makes a reasonable and valid point.  

 

Section 11.3 of The Commercial Rent (Coronavirus) Act 2022 (“the Act”) is clear. All proposals 

must be accompanied by supporting evidence. The use of the word “must” is significant. It is 

mandatory.  It follows that the Applicant’s referral should have been accompanied by its 

evidence in support of the proposal made with in it. 

 

However, by section 12.14.1 of the Guidance to the Act I am required to: 

 

“…act fairly and impartially as between the parties, giving each a reasonable 

opportunity to put forward its case and deal with the other parties case” 

 

The Applicant has offered a credible explanation as to why it was unable to upload its evidence 

at the CCODR portal at the time it submitted the referral. I have to accept that things do go 

wrong sometimes with electronic portals. The Applicant also says that he was notified by a 

message from the portal that its evidence should be produced separately.  

 

In the circumstances I am satisfied that it would be appropriate to allow the Applicant’s request 

to submit its evidence in support of the proposal contained in the Referral to be produced now. 
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In coming to this conclusion, I am mindful also that during the course of this arbitration is it very 

possible that the Applicant may submit a counter-proposal and would be able to produce its 

evidence then any way. Permitting the evidence to be produced at this stage will in my opinion 

assist the efficient conduct of the arbitration and will permit the Respondent an opportunity to 

comment on the evidence. 

 

Accordingly, I direct that the Applicant should produce its evidence as a pdf email attachment or 

by the use other suitable means of electronic delivery by 12.00 noon on 15 August 2022. 

 

I wish to make clear that the responsibility lies with the parties to ensure delivery of documents. 

 

For the purposes of the Directions that I circulated on 10 August 2022, time will start to run from 

the date that the Applicant’s evidence is submitted. 

 

For completeness I attach the email to me from CCODR which attached the Referral”.  

 

17. On 14th August 20222, the Applicant provided its supporting evidence and on 16 August 

2022, the Applicant provided the information in compliance with the Directions. 

 

18. On 23 August 2022, the Respondent provided its Response, Proposal and supporting 

evidence. 

 

19. On 20 September 2022, the Applicant submitted its Response and revised proposal with 

further evidence in support. 

 

20. On 28 September 2022 the Respondent provided its final proposal and further supporting 

evidence. 

 

21. I review the evidence and submissions from the parties in the succeeding paragraphs of this 

award. Under the Act I am required to determine the arbitration in set and specific stages, 

and I review the relevant evidence at each applicable stage. 

 

The Statutory Requirements. 

 

22. I set out in outline the statutory requirements which must be met under the Act; 

 

13 Arbitration awards available 

(1)This section sets out the awards open to the arbitrator on a reference under this Part. 

(2)If the arbitrator determines that— 

(a)the parties have by agreement resolved the matter of relief from payment of a 

protected rent debt before the reference was made, 

(b)the tenancy in question is not a business tenancy, or 

(c)there is no protected rent debt, 

the arbitrator must make an award dismissing the reference. 

(3)If, after assessing the viability of the tenant’s business, the arbitrator determines that (at 

the time of the assessment) the business— 
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(a)is not viable, and 

(b)would not be viable even if the tenant were to be given relief from payment of any 

kind, 

the arbitrator must make an award dismissing the reference. 

(4)Subsection (5) applies if, after making that assessment, the arbitrator determines that (at 

the time of the assessment) the business— 

(a)is viable, or 

(b)would become viable if the tenant were to be given relief from payment of any kind. 

(5)In that case the arbitrator must resolve the matter of relief from payment of a protected 

rent debt by— 

(a)considering whether the tenant should receive any relief from payment and, if so, what 

relief, and 

(b)making an award in accordance with section 14. 

 

14 Arbitrator’s award on the matter of relief from payment 

(1)This section applies where the arbitrator is considering how to resolve the matter of 

relief from payment of a protected rent debt as required by section 13(5). 

(2)Before determining what award to make the arbitrator must consider any final proposal 

put forward to it by a party under section 11. 

(3)Where both parties put forward final proposals under section 11— 

(a)if the arbitrator considers that both proposals are consistent with the principles in 

section 15, the arbitrator must make the award set out in whichever of them the arbitrator 

considers to be the most consistent; 

(b)if the arbitrator considers that one proposal is consistent with the principles in section 

15 but the other is not, the arbitrator must make the award set out in the proposal that is 

consistent. 

(4)Where only the party making the reference to arbitration puts forward a final proposal 

under section 11, the arbitrator must make the award set out in the proposal if the 

arbitrator considers that the proposal is consistent with the principles in section 15. 

(5)Otherwise, the arbitrator must make whatever award the arbitrator considers 

appropriate (applying the principles in section 15). 

(6)An award under this section may— 

(a)give the tenant relief from payment of the debt as set out in the award, or 

(b)state that the tenant is to be given no relief from payment of the debt. 

(7)Where an award under subsection (6)(a) gives the tenant time to pay an amount 

(including an instalment), the payment date must be within the period of 24 months 

beginning with the day after the day on which the award is made. 

(8)In subsection (7) “the payment date” means the day specified in the award as the day 

on which the amount concerned falls due for payment. 

(9)An award giving the tenant relief from payment of a protected rent debt is to be taken 

as altering the effect of the terms of tenancy in relation to the protected rent constituting 

the debt. 

(10)Subsection (9) means, in particular, that— 

(a)the tenant is not to be regarded as in breach of covenant by virtue of— 

(i)non-payment of an amount written off by the award, or 

(ii)failure to pay an amount payable under the terms of the award before it falls due under 

those terms; 

https://www.legislation.gov.uk/ukpga/2022/12/section/14/enacted#section-14-6-a
https://www.legislation.gov.uk/ukpga/2022/12/section/14/enacted#section-14-7
https://www.legislation.gov.uk/ukpga/2022/12/section/14/enacted#section-14-9
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(b)a guarantor of the tenant’s obligation to pay rent, or a former tenant who is otherwise 

liable for a failure by the tenant to pay rent, is not liable in respect of anything mentioned 

in paragraph (a)(i) or (ii); 

(c)a person other than the tenant who is liable for the payment of rent on an indemnity 

basis is not liable— 

(i)to pay any unpaid protected rent written off by the award, or 

(ii)to pay an amount payable under the terms of the award before it falls due under those 

terms; 

(d)any amount payable under the terms of the award is to be treated for the purposes of 

the tenancy as rent payable under the tenancy. 

(11)In this section “final proposal” means— 

(a)the revised formal proposal put forward by a party under section 11(4), or 

(b)if there is no revised formal proposal put forward by a party, the formal proposal put 

forward by the party under section 11(1) or (2). 

 

15 Arbitrator’s principles 

(1)The principles in this section are— 

(a)that any award should be aimed at— 

(i)preserving (in a case falling within section 13(4)(a)), or 

(ii)restoring and preserving (in a case falling within section 13(4)(b)), 

the viability of the business of the tenant, so far as that is consistent with preserving the 

landlord’s solvency, and 

(b)that the tenant should, so far as it is consistent with the principle in paragraph (a) to do 

so, be required to meet its obligations as regards the payment of protected rent in full 

and without delay. 

(2)In considering the viability of the tenant’s business and the landlord’s solvency for the 

purposes of subsection (1), the arbitrator must disregard anything done by the tenant or 

the landlord with a view to manipulating their financial affairs so as to improve their 

position in relation to an award to be made under section 14. 

(3)For the purposes of this section, the landlord is “solvent” unless the landlord is, or is 

likely to become, unable to pay their debts as they fall due. 

 

23. The Act requires a systematic and staged approach to be adopted by the arbitrator. If the 

Pre-arbitration and Eligibility requirements are not met in any respect, I must make an award 

dismissing the claim. Only if the Pre-arbitration and eligibility requirements have been met, 

may I proceed to make an award for relief. 

 

Application of the Statutory Requirements 

 

Pre-Arbitration  

 

24.  The first stage is the pre-arbitration stage the requirements of which must have been 

attended to before a reference to arbitration can be made. 

 

25. These require a notice of intention to arbitrate to be given to the other party. An arbitration 

cannot be started until the prescribed period has lapsed after the notice of intention has 

been given. 

https://www.legislation.gov.uk/ukpga/2022/12/section/14/enacted#section-14-10-a-i
https://www.legislation.gov.uk/ukpga/2022/12/section/14/enacted#section-14-10-a-ii
https://www.legislation.gov.uk/ukpga/2022/12/section/13/4/a/enacted
https://www.legislation.gov.uk/ukpga/2022/12/section/13/4/b/enacted
https://www.legislation.gov.uk/ukpga/2022/12/section/15/enacted#section-15-1-a
https://www.legislation.gov.uk/ukpga/2022/12/section/15/enacted#section-15-1
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26. The Applicant, who is the Tenant is not under a CVA, IVA or compromise or arrangement 

which has either been applied for or approved or sanctioned. 

 

27. The Applicant gave Notice of Intention to Arbitrate to the Respondent on 29 June 2022, 

and the Referral to Arbitration was made on 29 July 2022. 

 

28. I am satisfied therefore that the pre-arbitration stage has been complied with. 

 

Eligibility 

 

29. Are the Premises business premises?  

 

30. I am satisfied on the evidence produced to me that the tenancy under which the Applicant 

occupies the Premises is a business tenancy. The Applicant (as Tenant) operates a fitness 

centre business at the Premises and that is a business. Furthermore, the Respondent does 

not contend otherwise. 

 

31. Are the Arears a Protected Rent Debt? 

 

32. I am required to be satisfied that the rent arears which are the subject of the arbitration are 

a “protected rent debt” 

 

33. This is a two-stage evaluation. First, I must be satisfied that the sum in dispute is rent as 

defined by the Act. This would include sums payable in consideration for being in possession 

of the premises, a service charge, interest and VAT. Second, I must be satisfied that the 

tenancy was adversely affected by coronavirus and the unpaid rent is attributable to 

occupation of the premises during a “protected period”. 

 

34. In relation to the first part of this evaluation I am satisfied on the evidence provided to me 

that the sum in dispute is rent as defined by the Act. It is common ground that the Applicant 

is required to pay a sum for the occupation of the premises, as well as service charges.  

 

35. In relation to the second part of the evaluation I am informed by the parties’ proposals and 

supporting evidence that the rent arrears relate to rent and service charges due on 26 June 

2020 and 25 March 2021. In fact, in each case the arears represent 50% of the sums due to 

have been paid by the Applicant on those dates. 

 

36. All gyms and fitness centres were required to close from 21 March 2020 until 25 July 2020 

(first lockdown), between 14 October 2020 and 5 November 2020 gyms and fitness centres 

may have been required to close depending on where they were situated, between 5 

November 2020 and 2 December 2020 all gyms and fitness centres were required to close 

and between 2 December 2020 and 12 April 2021 some gyms and fitness centres were 

required to close. On 12 April 2021 all gyms were permitted to open. This information has 

been taken from the Government website: 

www.gov.uk/government/publications/commercial-rent-code-of-practice/commercial-rent-

code-of-practice-following-the-covid-19-pandemic#annex-a-timelines.  

 

http://www.gov.uk/government/publications/commercial-rent-code-of-practice/commercial-rent-code-of-practice-following-the-covid-19-pandemic#annex-a-timelines
http://www.gov.uk/government/publications/commercial-rent-code-of-practice/commercial-rent-code-of-practice-following-the-covid-19-pandemic#annex-a-timelines
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37. I am satisfied that the tenancy was adversely affected by coronavirus and the unpaid rent is 

attributable to occupation of the premises during a protected period.  

 

38. Have the parties reached agreement on the matter of relief from payment of the protected 

rent debt?  

 

39. It is clear from the proposals and evidence produced by the parties that they have not 

reached such an agreement.  

 

40. Is the tenant’s business viable or would be viable if given relief from payment of the 

protected rent debt?  

 

41. The Applicant has produced in evidence unaudited accounts (prepared by Apple 

Accounting Services) for the financial period ended 31 January 2021. These reveal that 

turnover in 2021 was £152,973 compared to £278,512 in 2020 a fall of £125,539 and that it 

made a loss in 2021 of £29,320 compared to a profit in the previous year of £1,913. 

 

42. The balance sheet for the same period reveals that the applicant had a positive asset 

position of £108,915 for 2021 compared to £129,401 for 2020 after considering current 

liabilities. However, after considering creditors’ sums falling due more than one year, the 

Applicant’s balance sheet shows a negative position for 2021 of £115,907 compared to a 

negative position of £86,587 for 2020. 

 

43. The Applicant has produced management accounts for the quarter to 30 April 2022. These 

show an improving position with revenues achieved for that quarter of £77,221 compared 

to £38,109 for the same quarter in the previous year. There is a net profit for the quarter of 

£5,619.55. There is also a slight improvement in the balance sheet. 

 

44. Management accounts have also been produced for the 3-month period to 30 April 2021. 

This shows that in the same period in 2020, sales of £78,039 were achieved by the applicant 

as against sale of £37,532 in the same period for 2021. A bar chart produced by the 

Applicant is also suggestive of an improving financial position. 

 

45. The Applicant has produced two bank statements, which show that the Applicant received 

a £50,000 Bounce Back Loan and which largely remains intact. 

 

46. In respect of the Applicant’s financial position, the Respondent submits: 

46.1 The Applicant had received the Bounce Back Loan in May 2020 and, apart from the 

monthly repayment, the loan remains intact in the Applicant’s bank loan but could have 

been used to pay the rent; 

46.2 The balance sheet total for the Applicant are not as poor as they look on the surface 

because there is an intercompany loan from the Applicant’s Holding Company; 

46.3 The trading loss shown in the Applicant’s accounts includes non-cash items such as 

depreciation and the amortisation of the franchise fee; 

46.4 Directors’ loans totalling £18,200 had been repaid; 

46.5 The Applicant’s revenues have returned to pre-pandemic levels. 

46.6 The Applicant’s franchisor should meet some of the cost. 



10 
 

 

47. In response, the Applicant says: 

47.1 The Applicant had paid the first quarter’s rent during the first lockdown but was not 

able to pay further rent. Had the Applicant used the Bounce Back Loan to pay the rent, 

it would have been left with approximately £10,000 which would not have been 

sufficient to run its business; 

47.2 The loan from the Holding Company is a loan that was taken out to meet the 

Applicant’s start-up costs and which is still owing; 

47.3 Though the Applicant accepts that revenues have returned to pre-pandemic levels they 

were still lower than they would have been under the Applicant’s business plan. The 

Applicant estimates that it would now take a further 4 years to achieve that forecast 

level of revenue. 

47.4 The directors’ loan of £6,000 each were made before the first lock down. The directors 

had taken no salary from the business. 

47.5 The Applicant’s franchisor does not support its franchisees financially. 

 

48. The Applicant has produced the Filleted Financial Statement for the Respondent for the 

financial period to 31 December 2020. These show a balance sheet value of £29,321,770. 

The Respondent says that its Financial Statements for 31 December 2021 have not, yet, been 

signed off but when they are they will not show the Respondent to be in any worse financial 

position than the 2020 Financial Statements. The Respondent acknowledges that it is in a 

significantly stronger financial position than the Applicant. It acknowledges also that the 

Respondent could afford to write off the Rent Debt. 

 

49. From the evidence that has been produced to me and the submissions of the parties, 

though the Applicant would appear to have an improving financial position following the 

end of the lockdowns, it is not out of the woods yet. On balance, I find that the Applicant 

would be financially viable if given relief in relation to the Rent Debt. Whereas, if it was 

required to make immediate payment of the Rent Debt, such payment would most likely 

cause the Applicant significant financial difficulty with a risk of failure. 

 

50. There would be no material impact on the Respondent from any sort of relief being granted 

to the Applicant. 

 

51. I am satisfied from the evidence produced that if granted relief the Applicant would be 

viable, as,  on the evidence, it appears to be trading sufficiently well to be sustainable. 

 

52. I am satisfied that all eligibility criteria have been met.  

 

Relief 

 

53. Under the Act relief from payment of a Protected Rent Debt may be one or more of: 

53.1 Writing off the debt or a part of it; 

53.2 Giving the Tenant time to pay all or part of the debt, which includes making payment 

by instalments; 

53.3 Reducing or writing off any interest otherwise due under the tenancy. 
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54.  I have not made an award dismissing the reference under any of the eligibility criteria and 

I am satisfied that the Applicant’s business is viable or would be viable if granted relief. I turn 

now to the question of what, if any relief should be given to the Tenant. 

 

55. Section 15 (1) of the Act requires me to have regard to the following principles when 

considering my award: 

55.1 An award should aim to preserve or restore the viability of the Tenant’s business; and 

55.2 The Tenant should, so far as consistent with the first principle be required to meet its 

obligations.  

 

56. I am also required by section 14(2) of the Act to consider the various proposals put forward 

by the parties and to make an award in the terms of the proposal which is most consistent 

with the principles of the Act. If I do not consider any of the proposals to be consistent with 

the principles of the Act, I may make my own award. 

 

57. The Applicant made the following proposal with its Notice of Intention to Arbitrate dated 

29 June 2022: 

 

“Payment of £2,000 to be made to Thomas Bates and Sons Limited and the remaining 

arrears to be written off in full” 

 

58. The Applicant justified its proposal on the following grounds: 

58.1 The pandemic closures caused it significant financial issues as it was forced to close; 

58.2 It continued to experience a reduction in turnover after the coronavirus restrictions 

were lifted: 

58.3 The Applicant’s cash reserves cover its day to day operational requirements; 

58.4 The Landlord’s solvency is not at risk; 

58.5 The Applicant’s business will continue to be viable if given the correct relief. 

 

59. The Respondent submitted a proposal in its Response to the Notice of Intention to Arbitrate 

dated 4 August 2022 and reaffirmed that proposal in its Response in the arbitration. The 

Respondent made the following proposal: 

59.1 50% of the pure rent element of the Protected Rent Debt to be written off; and 

59.2 The Service Charge element of the Protected Rent Debt and the balance of the rent to 

be paid by instalments such instalments to be set by the Arbitrator; and 

59.3 No interest to be charged on the debt. 

 

60. On 20 September 2022, the Applicant made a revised proposal to pay £2,500 repeating the 

justification that it had previously given. 

 

61. On 28 September 2022 the Respondent indicated that it did not intend to make a revised 

proposal and repeated its original proposal. 

 

62. I do not consider either of the proposals made by the Applicant to satisfy the second of the 

principles that are to be followed, namely that the Tenant should be required to meet its 

obligations. Certainly, the Applicant’s proposals meet the first principle. The Act requires a 

balance between the two principles. Such a balance is lacking under the Applicant’s 
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proposals because its proposals are not sufficiently consistent with the principle that the 

Tenant should meets its obligations. Furthermore, the Applicant does have cash available 

and has a generally improving financial position, it should be able to afford to pay more 

than it has proposed and maintain its viability, when considering its trading position outlined 

above. 

 

63. I find that the Respondent’s proposal is consistent with the principles set down in the Act, 

though it is incomplete in so far as it leaves me to determine and make an award in relation 

to an instalment arrangement. 

 

64. My reasons are that writing off 50% of the pure rent will relieve the Applicant of payment 

of £12,000 and with a sufficiently long instalment period to pay the balance, this would 

preserve the Applicant’s viability while being consistent with requirement for the Applicant 

to meets its obligations under the tenancy. 

 

Award 

65. I grant the following relief to the Applicant: 

65.1 £12,000 of the Protected Rent Debt shall be written off; and 

65.2 The balance of £19,500 shall be paid by the Applicant to the Respondent by one 

instalment of £500 and nineteen instalments of £1,000 each month thereafter, the first 

instalment to be paid on 15 November 2022 and on the 15th of each month 

thereafter; and 

65.3 The Applicant shall be relieved from paying interest on any part of the Protected Rent 

Debt. 

 

 
______________________ 

John Abbott FCIArb 

Seated in England & Wales 

23rd  October 2022 

   

 


