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For Companies Affected by the 2020 COVID 19 Virus 
Pandemic  

Disclaimer: The information provided on this website does not, and is not intended to, constitute legal advice; instead, all 
information, content, and materials are for general informational purposes only.  Any reader should contact an attorney to obtain 
advice with respect to any particular legal matter.   This website does not create an attorney-client relationship between the reader 
and the authors, contributors, contributing law firms, or their respective employers.  Liability with respect to actions taken or not 
taken based on the content on this website is hereby expressly disclaimed.   

 
 
 
 
 
 

March 30, 2020 
 
 
JTS is here to help you remain confident and prepared during this evolving situation.  We realize 
that most of our clients are affected by our country’s response to COVID-19. We’re continuously 
monitoring the latest news, information from the Centers for Disease Control and Prevention and 
other regulatory and medical experts to offer targeted guidance and support. 
 
 
Does an employer have to pay for sick leave due to COVID 19? 
 

• Yes to the extent the employer has a sick leave or paid-time-off policy, the employee has 
any leave time accrued, and the employee elects to take that time under the policy.  But 
refer to the Act, below.   
 

• No, at least not under the employer’s policy, if the employee has exhausted the time 
accrued under the policy. 
 

• Remember, in many cases employers can change their sick leave policies to adapt to the 
current crisis, if they wish to do so or if they need to in order to adapt to circumstances 
and/or changes in the law.   
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How does H.R. 6201, or the Families First Coronavirus Response Act (the “Act”), change normal 
paid leave questions? 
 
On March 18, 2020, this Act became law.  The U.S. Department of Labor on March 24, 2020, 
issued the following guidance concerning the Act: 
 

• Employee rights: https://www.dol.gov/agencies/whd/pandemic/ffcra-employee-paid-
leave 
 

• Employer requirements: https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-
paid-leave   
 

• Questions and Answers: https://www.dol.gov/agencies/whd/pandemic/ffcra-questions  
 
More guidance from the U.S. Department of Labor is expected but the timing of its release is not 
certain.  
 
 
Are there any special rules under the Act for employers that have fewer than 50 employees? 
 
Not yet, but the U.S. Department of Labor will be publishing them. 
 
 
Will employers receive reimbursement for the payment of COVID 19 sick days and 
unemployment? 
 
Employers which pay their employees for leave within the limits of the Act are allowed a 100% 
tax credit for each calendar quarter in which payments were made.  For more information about 
these credits and other relief, go to: https://www.irs.gov/coronavirus  
  
 
Do employers have a notice obligation in the event of a layoff or a reduction in hours? 
 
It is not clear because the Act is so new, but it is possible that the Act may preclude covered 
employers from laying off, furloughing, or reducing the hours of employees.  If that is the case, 
then notices under the WARN Act (for worksite closings and partial layoffs), COBRA notices under 
ERISA (for terminations and reductions in hours), and notices to the local State Employment 
Security Commission (or equivalent) may be irrelevant.  One thing is certain: the laws and 
regulations that were controlling prior to March 18 have changed.  Before the Act becomes 
effective on April 1 (changed by the U. S. Department of Labor from April 2), the following may 
still apply without regard to the Act: 
 

• Under the Workers Adjustment and Retraining Notification (WARN) Act, an employer 
having more than 100 employees may order a plant closing or mass layoff without giving 

https://www.dol.gov/agencies/whd/pandemic/ffcra-employee-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-employee-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.irs.gov/coronavirus
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the otherwise mandatory 60-day notice if the closing or mass layoff is caused by business 
circumstances that were not reasonably foreseeable (such as the affect upon the 
employer of COVID 19), provided the employer gives the employees as much notice as is 
practicable and explains why a 60-day notice was not given. 
 

• COBRA – the Consolidated Omnibus Budget Reconciliation Act – requires group health 
plans to offer continuation coverage to covered employees and others when group health 
coverage would otherwise be lost due to a covered employee’s job loss or reduction in 
hours of more than 50%.   

 
 
May employers lay off employees in light of the Act?   
 
The Act amends the Family Medical Leave Act, so more than likely than not employees are 
protected from termination due to COVID 19-related reasons from April 1 through December 31, 
2020.  Because the Act is so new, there are of course no cases that have interpreted it and the 
U.S. Department of Labor has not issued regulations.  Until the Act takes effect (until April 1, 
2020), an employer should hold in-depth discussions with an attorney experienced in 
employment law if the employer intends to layoff or furlough all or a significant portion of its 
workforce.   
 
 
Will workers’ compensation insurance apply? 
 
Initial commentators are suggesting that a COVID 19-related claim will not qualify as a workers’ 
compensation claim.  There may be exceptions (for example, as in the case of a healthcare worker 
who contracted the virus at work). 
 
 
Will a COVID 19 illness qualify as a “disability” under the ADA? 
 
Illnesses generally do not satisfy the definition of “disability” under the Americans with 
Disabilities Act.   The EEOC may make an announcement concerning this, but it has not to date. 
 
 
When should an employee who has been exposed to COVID 19 return to work? 
 
Obviously it will be very difficult for anyone to know with certainty if exposure to the virus has 
occurred.  This is why social distancing is being emphasized in our country.  A person who has 
been exposed to the virus can be “asymptomatic” in that the person has no symptoms and may 
not know he or she has been exposed.  Such a person can nevertheless pass along the virus to 
others.  According to the Centers for Disease Control, a person is most likely to be contagious 
when exhibiting symptoms.  So, the best an employer can hope to do is to emphasize social 
distancing, follow the sanitation protocols recommended by the CDC and other public health 
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authorities, and implore its workforce to stay away from work if there is any reason to suspect 
the employee has been in contact with a victim of the virus and especially if the employee has 
any flu-like symptoms.   
 
 
When should an employee who has been diagnosed with COVID 19 return to work?   
 
How long someone is actively sick can vary, so the decision on when a person who has had the 
virus may return to work will vary.  The decision involves considering specifics of each situation 
including disease severity, illness signs and symptoms, and results of laboratory testing for that 
person.  Getting a release from a doctor might be a good idea, but in the current crisis our medical 
caregivers are stressed, making medical releases temporarily unrealistic.  The CDC is currently 
recommending that employees stay away from work (and continue to self-quarantine) until (a) 
at least 3 days (72 hours) have passed since recovery from the virus (defined as resolution of 
fever without the use of fever-reducing medications and improvement in respiratory symptoms 
such as cough and shortness of breath), and (b) at least 7 days have passed since symptoms first 
appeared. 
 
 
Are costs for testing and treatment regarding COVID 19 allowed to be paid out of an HSA 
without regard to the deductible for that Plan? 
 
Yes.  The IRS recently issued Notice 2020-15 (“HIGH DEDUCTIBLE HEALTH PLANS AND EXPENSES 
RELATED TO COVID-19”) that reads in part: “Due to the unprecedented public health emergency 
posed by COVID-19, and the need to eliminate potential administrative and financial barriers to 
testing for and treatment of COVID-19, a health plan that otherwise satisfies the requirements 
to be an HDHP under section 223(c)(2)(A) will not fail to be an HDHP merely because the health 
plan provides medical care services and items purchased related to testing for and treatment of 
COVID-19 prior to the satisfaction of the applicable minimum deductible.  As a result, the 
individuals covered by such a plan will not fail to be eligible individuals under section 223(c)(1) 
merely because of the provision of those health benefits for testing and treatment of COVID-19.” 
 
 
Have there been any change to the requirements for employers to collect I-9 forms from new 
employees? 
 
On March 20, 2020, the Department of Homeland Security (DHS) announced changes to the 
Employment Eligibility Verification (Form I-9) process: “Employers with employees taking 
physical proximity precautions due to COVID-19 will not be required to review the employee’s 
identity and employment authorization documents in the employee’s physical presence.  
However, employers must inspect the Section 2 documents remotely (e.g., over video link, fax or 
email, etc.) and obtain, inspect, and retain copies of the documents, within three business days 
for purposes of completing Section 2.  Employers also should enter “COVID-19” as the reason for 
the physical inspection delay in the Section 2 Additional Information field once physical 
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inspection takes place after normal operations resume.  Once the documents have been 
physically inspected, the employer should add “documents physically examined” with the date 
of inspection to the Section 2 additional information field on the Form I-9, or to section 3 as 
appropriate.  These provisions may be implemented by employers for a period of 60 days from 
the date of this notice OR within 3 business days after the termination of the National Emergency, 
whichever comes first.  Employers who avail themselves of this option must provide written 
documentation of their remote onboarding and telework policy for each employee. This burden 
rests solely with the employers.  Once normal operations resume, all employees who were 
onboarded using remote verification, must report to their employer within three business days 
for in-person verification of identity and employment eligibility documentation for Form I-9, 
Employment Eligibility Verification. Once the documents have been physically inspected, the 
employer should add “documents physically examined” with the date of inspection to the Section 
2 additional information field on the Form I-9, or to section 3 as appropriate.  Go to 
https://www.ice.gov/news/releases/dhs-announces-flexibility-requirements-related-form-i-9-
compliance to read the full notice. 
 
 
Do employers have to worry about OSHA reporting? 
 
Unless the employee who contracts the COVID 19 can establish that the infection happened at 
work, or unless the employer is reasonably confident that the disease was contracted at the 
workplace, then current commentators are predicting there will be no reporting requirement in 
the event an employee contracts the virus.  If the employer operates a healthcare facility that 
tests or treats patients that have or may have contracted COVID 19, then, absent guidance from 
OSHA, a work-related incident report may be necessary.  Whether reporting or not, the employer 
should make a good faith determination as to the need for a report, and, if deciding there is no 
support for the claim that the infection occurred at the workplace (and not anywhere else, such 
as at home, a grocery store, or anywhere else the employee might have encountered the virus), 
the employer should preserve the reasons for the determination in writing.  
 
 
Can employees drop medical, dental, and vision insurance due to a reduction in hours?   
 
Many Plans will define an unexpected reduction in a Participant’s hours as a qualifying event; 
check the Plan’s language as it will be controlling.  The Plan may allow for temporary suspension 
of participation or contributions.  Employees should consider reenrollment impediments if they 
drop coverage, particularly with regard to health insurance.  Employers may wish to consider 
amending Plans to address COVID 19 issues, and the IRS is expected to address rules for qualified 
plans to allow employers to adjust to the pandemic. 
 
 
 
 

https://www.ice.gov/news/releases/dhs-announces-flexibility-requirements-related-form-i-9-compliance
https://www.ice.gov/news/releases/dhs-announces-flexibility-requirements-related-form-i-9-compliance
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What does the Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”), which was 
signed onto law on March 27, 2020, do and will it help employers? 
 
The CARES Act is lengthy (approximately 850 pages) and contains so much that many employers 
may be affected by it.  Here are some of things it contains: 

 
• A Small Business Administration loan program for small businesses, non-profit entities, 

and particularly healthcare providers, with a loan forgiveness feature tied to retention of 
employees. 
 

• Assistance to air passenger and cargo carriers. 
 

• Assistance to national security businesses.   
 

• Assistance to healthcare providers and medical suppliers.   
 

• Direct payments to many Americans. 
 

• Expanded eligibility for unemployment insurance for many Americans. 
 

• For information concerning Small Business Loan eligibility, application process, and loan 
forgiveness, we suggest the 
following:  https://www.uschamber.com/sites/default/files/023595_comm_corona_viru
s_smallbiz_loan_final_revised.pdf  
 

 

https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.uschamber.com%2Fsites%2Fdefault%2Ffiles%2F023595_comm_corona_virus_smallbiz_loan_final_revised.pdf&data=02%7C01%7Cderek%40jtsfs.com%7Ce2751a349e49423e6a5608d7d4b0e18c%7C60d12ea7d2364a828a40563902a93b2b%7C0%7C0%7C637211729349157942&sdata=P%2Fhr%2FBjR8n8wtXcQd6Zorvb90o3r4yzn%2BZnlA8l37yc%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.uschamber.com%2Fsites%2Fdefault%2Ffiles%2F023595_comm_corona_virus_smallbiz_loan_final_revised.pdf&data=02%7C01%7Cderek%40jtsfs.com%7Ce2751a349e49423e6a5608d7d4b0e18c%7C60d12ea7d2364a828a40563902a93b2b%7C0%7C0%7C637211729349157942&sdata=P%2Fhr%2FBjR8n8wtXcQd6Zorvb90o3r4yzn%2BZnlA8l37yc%3D&reserved=0

