
106  August / September 2016

You lost our case or the ur  
verdict was way out of line. You 
know you should have won. The 
udge knows it, too  he ur  

ust didn t get it  he  certainl  didn t 
get it right  ou need to fix it  ut what do 
ou do  hat do ou file  hat are our 

client’s rights?
Luckily for you, in Louisiana, you have 

a few options.

Remittitur and Additur

The statutory tools available to the 
Louisiana practitioner seeking to correct 
an erroneous or deficient verdict are not 
always clearly written. One of the articles 
that is clearly written, however, is Louisiana 
Code of Civil Procedure art. 1814, providing 
for remittiturs and additurs, which states, in 
pertinent part  

f the    verdict is so excessive or 
inadequate that a new trial should be 
granted for that reason only, [the court] 
. . . may indicate to the party or his at-
torney within what time he may enter 
a remittitur or additur [which may] be 
entered only with the consent of the 
plaintiff or the defendant as the case 
may be, as an alternative to a new 
trial . . . (emphasis added.)

Where the court indicates an intent to 
order a new trial or, as an alternative, to 
grant a remittitur or additur, the opponent 
has the option of agreeing to the additur or 
of obtaining a new trial.

Remittiturs and Additurs: 
Standard for Granting and 

Sco e of elief

To determine whether an additur is 
proper, the court must determine whether 
the ur  abused its discretion 1 The court 
is allowed to grant a motion for additur 
onl  if it believes that the ur  award was 
so inade uate as to ustif  a new trial on 
that issue alone.2 The decision whether to 
grant an additur is proper only if granting 
a new trial solely on the issue of damages 
would also be proper.3 In other words, if the 
ur s award is within its range of discre-

tion, an additur is i proper   udg ent 
granting an additur is proper when the ur  
awards an amount that is lower than the 
lowest reasonable amount. The purpose 
of art   is to serve udicial efficienc  
by allowing the parties to avoid a possibly 
unnecessary new trial.4

The scope of the remedy provided under 
art.1814 is balanced. The mover’s remedy 
is to recover only such an amount as is the 
least ost a reasonable ur  could have 
awarded. If the opponent disagrees with 
this, he is entitled to a new trial instead. It 
is as simple as that.

Judgment Notwithstanding 
t e erdict O

Not nearly so clearly written is La. 
C.C.P. art. 1811, which, in pertinent part, 
reads

A. (1) Not later than seven days . . . 
a part  a  ove for a udg ent notwith-
standing the verdict.

(2) A motion for a new trial may be 
oined with this otion, or a new trial a  

be prayed for in the alternative.

 he court a  allow the udg-
ent to stand or a  reopen the udg ent 

and either order a new trial or render a 
udg ent notwithstanding the verdict    

  f the otion for a udg ent 
notwithstanding the verdict is granted, the 
court shall also rule on the motion for a 
new trial, if any . . . and shall specify the 
grounds for granting or denying the motion 
for a new trial. 

(2) If the motion for a new trial has been 
conditionall  granted and the udg ent 
is reversed on appeal, the new trial shall 
proceed unless the appellate court orders 
otherwise.

(3) If the motion for a new trial has been 
conditionall  denied and the udg ent is 
reversed on appeal, subsequent proceed-
ings shall be in accordance with the order 
of the appellate court.

D. The party whose verdict has 
been set aside on a otion for a udg ent 
notwithstanding the verdict may move for 
a new trial . . . .

 f the otion for a udg ent 
notwithstanding the verdict is denied, the 
party who prevailed on that motion may, 
as appellee, assert grounds entitling him to 
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a new trial in the event the appellate court 
concludes that the trial court erred in denying 
the otion for a udg ent notwithstanding 
the verdict. If the appellate court reverses the 
udg ent, nothing in this rticle precludes 

the court from determining that the appellee 
is entitled to a new trial or from directing 
the trial court to determine whether a new 
trial shall be granted.

JNOV: Standard for  
Granting Relief

Noting that art. 1811 does not on its 
face provide a standard for application, 
the Supre e ourt urisprudentiall  es-
tablished one 5

The grounds upon which the district 
court may grant a JNOV are not 
specified in rticle  however, 
this court has set forth the standard 
to be used in determining when 
a  is proper as follows   
JNOV is warranted when the facts 
and inferences point so strongly 
and overwhelmingly in favor of one 
party that the trial court believes that 
reasonable persons could not arrive 
at a contrary verdict. The motion 
should be granted only when the 
evidence points so strongly in favor 
of the moving party that reasonable 
persons could not reach different 
conclusions, not merely when there 
is a preponderance of evidence for 
the mover. In making this determina-
tion, the trial court should not evalu-
ate the credibility of the witnesses, 
and all reasonable inferences or 
factual questions should be resolved 
in favor of the non-moving party.6 

Acting on a case-by-case basis, the 
urisprudence has for ulated the standards 

to be applied
 enerall , the sa e standard applies 

to a JNOV as to a directed verdict.7
 he evidence and all reasonable 

inferences from the evidence should be 
considered in the light most favorable to 
the party opposing the motion.8

 he otion should be granted onl  
if the facts and inferences are so strong that 
the court believes that reasonable people 
could not rule in favor of the opponent.9

 he otion should be denied if the 

record contains “evidence of such quality 
and weight that reasonable and fair-minded 

en in the exercise of i partial udg ent 
might reach different conclusions.”10

   a  not be granted where 
there is conflicting evidence 11

  preponderance of the evidence in 
favor of the oving part  is insufficient 
grounds for granting a motion for a JNOV.12

 oth the trial udge and the appeals 
court are prohibited from making cred-
ibility determinations when considering 
a motion for a JNOV.13

 he trial court is also prohibited fro  
substituting its udg ent for the udg ent 
of the ur 14

  trial udge a  not consider 
state ents ade b  a uror in deciding a 
motion for JNOV.15

 he granting of a otion for  is 
not an appropriate remedy merely because 
the trial udge finds that a preponderance 
of the evidence is in favor of the mover.16

  trial court s authorit  to grant a 
JNOV is limited “to those cases where the 
ur s verdict is absolutel  unsupported b  

any competent evidence.”17

A motion for a JNOV requires a strin-
gent test because it deprives the parties 
of their right to have all disputed issues 
resolved b  a ur 18 

The hurdle imposed by a motion for 
JNOV is higher than that required to reverse 
a case on the grounds of manifest or clear 
error on appeal. If reasonable people, in 
the exercise of i partial udg ent, ight 
have reached a different conclusion, then 
it was error for the trial udge to grant the 

otion  he trial udge is not entitled to 
interfere with the verdict simply because he 
believes another result would be correct.19

Neither the trial court nor this court 
can substitute its evaluation of the 
evidence for that of the ur  unless 
the ur s conclusions totall  offend 
reasonable inferences from the evi-
dence.20 Questions of fact should be 
resolved in favor of the non-moving 
party.21  udge is allowed to enter a 

 onl  where the ur s verdict 
is absolutely unsupported by any 
competent evidence.22

Motion for New Trial

Far and away the most commonly used 

post-verdict motion is the motion for a new 
trial. As discussed above, it arises implicitly 
with the remittitur/additur motion and is 
routinely paired with the previously dis-
cussed JNOV.

The Code of Civil Procedure provides, 
in pertinent part

Art  1 71  Granting of ne  trial 
A new trial may be granted . . . to all or 

any of the parties and on all or part of the 
issues, or for reargument only . . . .

Art  1 72  ere tor  ground
A new trial shall be granted . . . in the 

following cases  
 hen the verdict or udg ent 

appears clearly contrary to the law and 
the evidence.

(2) When the party has discovered, 
since the trial, evidence important to the 
cause, which he could not, with due diligence, 
have obtained before or during the trial.

Art  1 7  iscretionar  grounds 
A new trial may be granted in any case 

if there is good ground therefor, except as 
otherwise provided by law. 

By its terms, art. 1972 (peremp-
tory grounds) uses the mandatory 
language “shall,” requiring a new 
trial when the verdict or udg ent 
appears clearly contrary to the law 
and the evidence,” and art. 1973 
(discretionary grounds) provides 
permissive language “may” when-
ever a good ground  exists 23 

New Trial: The Standard for 
a Granting or en ing

The motion for a new trial is applied by a 
less stringent test than a motion for a JNOV 
because its remedy is so less severe — a 
new trial. The parties maintain their right 
to have all disputed issues resolved by a 
ur 24 In considering a motion for a new 

trial, unlike the JNOV, the trial court is free 
to evaluate the evidence without favoring 
either party, drawing its own conclusions 
and inferences and evaluating the credibil-
ity of the witnesses to deter ine if the ur  
has erred in giving too much credence to 
an unreliable witness.25 A court may use its 
discretion and order a new trial whenever 
it is convinced b  its exa ination of the 
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facts that the udg ent would result in a 
iscarriage of ustice 26 Although the trial 

court has much discretion in determining 
if a new trial is warranted, an appellate 
court can set aside the ruling of the trial 
udge in a case of anifest abuse of that 

discretion.27

The discretionary grounds described 
by art. 1973 contemplate circumstances 
other than those enumerated in art. 1972 
and a court must articulate a reason why 
it is invoking art. 1973 when granting a 
new trial.28

In Martin v. Heritage Manor House,29

the Supre e ourt opined that

The fact that a determination on a 
otion for new trial involves udicial 

discretion, however, does not imply 
that the Trial Court can freely inter-
fere with any verdict with which it 
disagrees. The discretionary power 
to grant a new trial ust be exer-
cised with considerable caution . . .  
the ur s verdict should not be set 
aside if it is supportable by any fair 
interpretation of the evidence. 

When considering a motion for new trial 
under either La. C.C.P. arts.1972 or 1973, 
the trial court may evaluate the evidence 
without favoring either party. It may draw 
its own inferences and conclusions and 
evaluate witness credibility to determine 
whether the ur  erred in giving too uch 
credence to an unreliable witness.30 

ases  e as  Ones

A trier of fact abuses its discretion in 
failing to award general damages when it 
finds that a plaintiff has suffered in uries 
causally related to the accident that required 
medical attention.31

In Green v. K-Mart Corp.,32 the Supreme 
ourt upheld the rd ircuit, finding that

Here, the court of appeal correctly 
deter ined that the ur  abused its 
discretion in failing to award general 
damages while awarding a substantial 
amount for past and future medical 
expenses  n this case, the ur  deter-

ined that plaintiff suffered in uries 
causally related to the accident which 
required medical attention, and is still 

suffering an in ur  that will, in fact, 
require medical attention in the future. 
Failing to make a general damage 
award in such circumstances was an 
abuse of discretion.

In Ezzell v. Miranne,33 the plaintiff was 
awarded future damages, yet no award 
was given for future pain and suffering. 
On appeal, the 5th Circuit held that the 
ur  abused its discretion in not aking a 

general damages award for future pain and 
suffering after awarding future lost wages. 

e ard  Ones   
educing a ages

In Forbes v. Cockerham,34 the 1st 
Circuit (also discussing the standard for a 
JNOV and new trial) was asked to reduce 
a plaintiff’s damages. Appellant argued 
that an extensive list of prior case results 
showed the award in Forbes was excessive  

he court re ected that approach, finding 
it well-settled law that only after a find-
ing that the ur  had abused its discretion 
could resort be made to prior cases, and 
then only for the purpose of establishing 
the highest reasonable award. The Forbes 
court found the ur  had not abused its 
discretion, so the court refused to look at 
prior udg ents

Increasing a ages

In Guillory v. Lee,35 the Louisiana Su-
preme Court was presented with plaintiff’s 
re uest to increase da ages  he ur  had 
awarded onl  , , allowing nothing 
for loss of en o ent of life  he trial court 
granted a new trial. Defendant appealed. 

urning to the specific evidence of the 
case, the ourt found evidence the ur  
may have relied on to conclude plaintiff 
had not suffered a loss of en o ent of life  

xpressl  noting that the award was clearl  
on the lower end, the ourt found the ur  
had not abused its discretion and reversed 
the trial court’s granting of a new trial.

In Rachal v. Brouilette,36 the 3rd Circuit 
refused to decrease an award of compensa-
tory damages which was “three and one-
third times higher” than the largest award 
for the death of a parent, and, at the same 
ti e, increased the award of exe plar  

da ages finding it unreasonabl  low

Plaintiff argues that the award of 
exe plar  da ages, , , was 
unreasonably low. We agree and 
increase the award to ,  he 
purpose of exe plar  da ages is to 
punish the defendant and deter future 
similar behavior. These damages are 
regarded as a fine or penalt  for the 
protection of the public interest. . . . 
The following factors are considered 
in determining whether the award is 
too high or low   the nature and 
extent of the har  to the plaintiff  

 the wealth or financial situation 
of the defendant   the character of 
the conduct involved   the extent to 
which such conduct offends a sense 
of ustice and propriet  and  the 
amount necessary to deter similar 
conduct in the future. Id. The amount 
of exe plar  da ages is the result of 
a fact-intensive inquiry into the case. 
These awards should only be disturbed 
if the damages are such that “all man-
kind at first blush would find the  
outrageous.” (Citations omitted.)

Other Cases

The trial court properly granted a mo-
tion for a new trial after the ur  found 
landowners liable to their neighbor for 
damages to his bell pepper crop caused 
by the defendant’s negligently spraying 
herbicide. The testimony of the landowner, 
field inspector and eteorolog  expert 
indicated spraying occurred on a day when 
the wind would not have carried fumes to 
the neighbor s field  Spra ing was done in 
a manner to avoid affecting neighboring 
fields  ther neighboring fields were not 
affected b  spra ing, and experts testified 
that they could not tell whether damage 
to bell peppers was the result of spraying 
herbicide. Thus, the court concluded that 
the evidence did not support a verdict 
against the defendant and that the ur  had 
abused its discretion.37 

Where a plaintiff slipped and fell on a 
banana on the defendant’s premises but 
still found for the defendant, the court of 
appeal affir ed the finding that the trial 
court cannot freely interfere with a verdict 
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merely because it disagrees.38

n a case in which the ur  found the 
defendant 100 percent at fault but awarded 
onl  ,  in da ages  the award re-
flected onl  the plaintiff s lost wages and 

edical expenses, accounting for none of 
the plaintiff’s pain and suffering — the 
court held that the ur  could not find in ur  
and 100 percent fault on the defendant, and 
then award nothing for pain and suffering. 

he ur s o ission of a general da age 
award was clearly contrary to the law and 
the evidence so a new trial was properly 
granted.39

In Morgan v. Belanger,40 the 1st Circuit 
refused to reverse the ur s apparent find-
ing of lack of causation despite a treating 
physician’s opinion that the accident did 
cause plaintiff s in ur  he ur  was free 
to discredit the plaintiff’s testimony and 
that of his treating physician in light of 
totality of the evidence.41 In accord, the 3rd 

ircuit has held that  he ur  was free 
to re ect Mr  Si on s treating ph sician s 
diagnosis of thoracic outlet syndrome and 
also to re ect the assertion that this condi-
tion would be a problem for the plaintiff 
in the future”42 and

he ur  or trial udge a  accept or 
re ect the opinion expressed b  an  

edical expert, depending upon how 
he is i pressed with the ualifica-
tions and testi on  of that expert 43

The treating physician’s testimony 
is not irrebuttable, as the trier of fact is 
required to weigh the testimony of all of 
the medical witnesses.44 

onclusion

Losing at trial is, no doubt, unfortunate, 
but Louisiana law invests three tiers of 
courts with the power, under appropriate 
circumstances, to rectify wrongful verdicts. 
In short, it ain’t over until it’s over.
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