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Social media: need to
amend staff contracts?
In

late 2013 it took 30-year-old
Justine Sacco, a high-profile PR
executive, just over 50 characters
to commit professional suicide.
Her now infamous tweet was
sent to 170 followers shortly
before she boarded a flight from
London to Cape Town. During
the ensuing 11-hour flight, the
subject of Sacco’s tweet quickly
became the number one trending
topic on Twitter (with the hashtag
#HasJustineLandedYet),
and
the resultant public outrage
culminated in a Twitterstorm of
epic proportions. Sacco was fired
by her employer before her flight
landed in Cape Town.
There is little doubt that Sacco
was not the first person to be fired
for an inappropriate comment
on a social media platform. Her
profile, the real-time nature of the
story, and the substantial media
coverage, however, make it a
memorable one. Nearly five years
on, however, Sacco’s lesson seems
to have been forgotten. There are
stories in the media, on a regular
basis, about individuals being
fired as a result of inappropriate
social media posts.
A few short months ago, a
video posted to Youtube by Adam
Catzavelos once again raised
the bar with respect to the legal
consequences of social media
posts. In the case of Catzavelos, not

only was he fired by his employer (St
George’s Fine Foods) but his posts
resulted in third-party companies
terminating their contracts with St
George’s Fine Foods. These thirdparty companies did not want to
be associated in any way with the
comments made by Catzavelos.
St George’s Fine Foods has
since ceased trading as a result
of these contract terminations –
with many other staff members
now being without jobs as a result
of the closure. Furthermore, the
consequences of his actions have
gone so far as to impact on his wife’s
career at a multinational company
and have led to him being banned
from his children’s school.
Given
the
far-reaching
and
potentially
devastating
consequences of social media
posts by employees and executives,
companies will – if they have not
already – need to give proper
consideration to the inclusion of
appropriate provisions in their
contractual terms to deal with the
fallout of (social) media outrage, and
regulate the contractual position of
the parties in such circumstances.
Such provisions should ideally
be drafted concurrently with
appropriate changes to existing
internal IT, HR and social media
policies – which all need to be
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Nike is an admitted attorney,
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property. During his professional career he has acted for
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well as for prominent transport
and logistics corporations.
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aligned to ensure that the company is properly
protected.
As a relatively recent and constantly evolving
new frontier, there is unfortunately no comprehensive
list of the items which need to be covered by
these contractual terms and internal policies. The
often subjective nature of what exactly constitutes
politically incorrect or insensitive commentary,
coupled with the capricious nature of social justice
warriors trolling the internet, makes this all even
more difficult. The exceedingly high cost
of not doing so, however, demands our
perseverance.
And with that in mind, a good
starting point would be to give careful
consideration to the following points and
to insert provisions into your contracts and
internal policies to deal with them:
• what is the company’s position with regard to
staff members who post or share comments, images
or videos on public platforms (including social
media platforms) which amount to hate speech,
or other form of discrimination prohibited by our
Constitution?
• and similarly, what is the company’s position
with regard to staff members who post or share
comments, images or videos on public platforms
(including social media platforms) which, while
insensitive, do not amount to hate speech, or
other form of discrimination prohibited by our
Constitution?
• what is the company’s position with regard to
staff members who post or share comments, images
or videos on private platforms (including internal
email and instant messaging services) which amount
to hate speech, or other form of discrimination
prohibited by our Constitution?
• and similarly, what is the company’s position
with regard to staff members, who post or share
comments, images or videos on private platforms
(including internal email and instant messaging
services) which, while insensitive, do not amount
to hate speech, or other form of discrimination
prohibited by our Constitution?
• how does the company deal with a situation
where an employee’s family member posts or
shares comments, images or videos on public
platforms (including social media platforms) or
private platforms (including internal email and
instant messaging services) which amount to hate
speech or other form of discrimination? How does
the company adequately respond to the public’s
reaction whilst being fair towards the employee in
question?
• does the company have internal policies addressing
staff members’ use of office equipment (including
computers and company issued cell phones)?
• do we require our suppliers to have appropriate

internal policies to deal with the posting of insensitive
comments, images or videos on private and public
platforms by their staff?
• do we need to reserve the right to discontinue
business with clients or customers if, as a result of social
media (or mainstream media) backlash, continuing to do
business with the client or customer may (or will) cause
reputational (or actual) damage to the company?
• do we need to be able to exit contractual arrangements
on short notice if, as a result of social media (or
mainstream media) backlash, continuing to do
business with the counter-party may (or will) cause
reputational (or actual) damage to the company?
• how will reputational (or actual) damage to the
company be measured and judged?
Companies ultimately cannot dictate what
their employees or suppliers post on public and
private platforms, but recent incidents have shown
that it is imperative that companies have the right crisis
management procedures to ensure a quick reaction
to public backlash in order to minimise any damage
towards the company’s reputation. In order to prepare
for the worst-case scenario, companies need to ensure
that they have clear internal policies and to incorporate
exit arrangements into contracts with relevant suppliers,
customers or clients.
Submitted by Nike Pillay (Director) and Ishara McKenna
(Associate) in the Corporate Commercial Department

On
Mandela
Day

Our Associates attended a Mandela Day initiative
sponsored by Bidvest Bank KZN in association with the
Women’s Property Network KZN Chapter and Rise Against
Hunger Africa where 10 000 meals were packed for
children in need. In addition, some of our staff
attended the Domino Foundation festivities.

Adoptive
children:
be clear
about your
intensions
In a recent judgment the Supreme

Court of Appeal (SCA) held that
unless expressly included in the
Trust Deed, an adoptive child will
not be entitled to benefit.
In 1953 Mr Druiff (the donor)
created a trust deed for the
benefit of his four children and
failing them, his grandchildren.
Ms Harper, one of Mr Druiff’s
children, was unable to have any
children of her own and adopted
two children.
Ms Harper approached the
Western Cape Division of the
High Court for confirmation as
to whether her adoptive children

fell within the interpretation of the
words “children”, “descendants”,
“issue” and “legal descendant”
found in the trust deed.
Ms Harper stated that she
had told her father that she was
considering adoption prior to him
creating the trust and argued that to
exclude her adopted children would
amount to unfair discrimination on
the basis of their birth.
The High Court examined the
ordinary meaning of the words read
with the trust deed as a whole
and in the context within which it
was drafted and concluded that the
donor was aware Ms Harper might
adopt and could have included
adopted children as beneficiaries
if he wished. Ms Harper’s quarter
share would thus devolve to her
nephews (the donor’s biological
descendants) and not her adopted
children. Ms Harper subsequently
passed away and the decision by
the High Court was taken on appeal
by her executor.
The SCA highlighted the fact
that freedom of testation flows
from one’s right to dignity, which

enables the individual to dispose
of his property as he sees fit and
chooses to his beneficiaries. The
courts are reluctant to intervene
and vary a trust deed unless the
provision in question brings about
a consequence the donor did
not contemplate or foresee. The
provision must either hamper the
objective of the trust, prejudice
the interests of the beneficiaries
or be against public policy.
By a majority decision, the
court found that it was clear that
the donor intended to provide
his children with income from the
trust and capital to their biological
descendants. The appeal was
dismissed.
To avoid uncertainty and the
possibility of future conflict we
strongly recommend that your
Trust Deed and Will is drawn or
reviewed by a professional person
to ensure that your intentions are
expressed clearly.
Submitted by Mike Nolan
and Claudia Harris
Trusts & Estates Department

On
Women’s
Day
LLI hosted its Annual Women’s Day
Breakfast at the Oyster Box Hotel
on 3 August 2018. Our clients
enjoyed a wonderful and inspiring
presentation by Honourable Justice
Leona Theron, a Constitutional
Court judge.

Above:
On our guest list were
three matric students
from Sparks Estate
Secondary School
that Justice Theron
(second from left)
attended.
Right:
LLI representatives at
the function.

Clarity on
cannabis ruling
On

18 September 2018, the
South African Constitutional
Court handed down a judgment
ruling that the private cultivation,
possession and consumption of
cannabis for personal use is legal.
This decision confirms a 2017
Western Cape High Court ruling
that held that certain sections of
the Drugs and Drug Trafficking Act
of 1992 are unconstitutional.
The 2017 Western
Cape High Court
judgment was a result
of a consolidation
of three separate
applications brought
by Gareth Prince,
Jeremy Acton and
Jonathon
Ruben
respectively, in which
it was argued that
the criminalisation of
cannabis use and possession was
a violation of an individual’s right
to equality, dignity and freedom
of religion.
In arguing the matter, Prince
raised issues of privacy, stating
that the distinction between
cannabis, alcohol and tobacco
could not be justified. The Judge
of the High Court focused on this
issue of privacy and considered
whether Government should
regulate and dictate what an
individual can and can’t consume
in the privacy of their homes
and whether such regulation
would infringe on an individual’s
right to privacy. In reaching its
decision, the Western Cape High
Court considered trends in other

jurisdictions and the international
shift towards legalising the use
of cannabis. Ultimately, the State
failed to prove that criminalising
the use of cannabis was a justifiable
infringement of a person’s right to
privacy in their home.
The Western Cape High Court
ruled that legislation prohibiting
the private and personal use of
cannabis was invalid but suspended
this invalidity for a period
of 24 months to give
parliament an opportunity
to cure the constitutional
defects
in
statutory
provisions and to align
existing laws concerning
cannabis with the South
African Constitution.
On 18 September
2018 the Constitutional
Court confirmed the 2017
Western Cape High Court ruling and
unanimously held that a ban on the
private possession, consumption or
cultivation of cannabis for private
use at home is unconstitutional.
Justice Zondo held that
whereas the Western Cape High
Court found that the use, cultivation
and possession of cannabis for
personal use should be restricted
to a home or private dwelling, the
Constitutional Court ruled that
in terms of the right to privacy

enshrined in Section 14 of the
Constitution, a private dwelling
goes beyond the boundaries of
a home. The Constitutional Court
therefore held that to the extent
that reference is made to “in a
private dwelling” or “in private
dwellings” in the High Court’s final
order, such reference should be
replaced with “in private”. Justice
Zondo did, however, emphasise
that the ruling is restricted to adults
using, possessing and cultivating
cannabis for private use and that
it remains a criminal offence for
an adult to use cannabis in public.
The Constitutional Court
held that its ruling is to be
suspended for a period of 24
months in order for parliament to
rectify any constitutional defects
in current relevant legislation,
and that in the interim, it will not
be a criminal offence to use and
possess cannabis in private or to
cultivate cannabis for private use.
The Court did not make a ruling
or specify the amount of cannabis
that may be used or possessed
by an individual and stated that
this should be determined by
parliament.
Submitted by Ishara McKenna
(Associate) in the Corporate
Commercial Department
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We moved into our new home at 309 Umhlanga Rocks Drive, La Lucia Ridge,
in September this year.
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