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Mauritius as a
gateway to Europe,
Asia and Africa
For the fourth successive year, the exotic island of Mauritius ranks highest in the
African region on overall regulatory ease
of doing business. More significantly, on a
global scale the island is ranked 19th and
continues to earn accolades as a financial
centre that can hold its own with the
best in the world. This article briefly
explores the commercial opportunities
which Mauritius offers globally and to the
African region in particular.
Mauritius, known mainly as a holiday destination, has developed into a
middle-income diversified economy and
an internationally recognised financial hub
which meets the demands and exigencies
of international business and tax practitioners. It has built a strong reputation as
a well-regulated and user-friendly offshore
financial services centre and in April 2009
achieved the coveted “white list” status at
the G8 summit in London. Commercial
activities cover agriculture, manufacturing,
hospitality, tourism, property development
and international business activities, and
financial services. New sectors, such as
renewable energy, are presently being
identified.
Commercially, Mauritius is ideally
located at the crossroads of Europe, Asia
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three awaiting signature and four under
negotiation. Besides Africa, there are 25
other double-taxation agreements with
countries worldwide.
Mauritius provides a businessfriendly economy to international clients wanting to do business into and
out of European, Asian and African
markets. Licences for Mauritian Global
Business Companies (GBC) are applied
for through the Financial Services
Commission (FSC) and these companies have very useful tax and legal benefits. The consolidation of legal and fiscal
frameworks through the enactment of
modern and user-friendly legislation has
turned Mauritius into an internationally
recognised offshore centre that seeks to
facilitate business whilst upholding global
best-practice principles.
Given the benefits referred to
above, together with its locality, its membership of SADC, low corporate tax
rate, no capital gains tax, no withholding tax on outbound payments and tax
sparing provisions, and no exchange
control, there is a strong case for South
African companies and corporate entities in other African jurisdictions to use
Mauritius as a gateway to expand their
business activities into Europe, Asia and
the rest of Africa, rather than going
directly into countries in those regions.
Indeed, this trend has developed in
recent years and is accelerating according to statistics released by the FSC.

and Africa. It has an effective commercial and
legal infrastructure with a hybrid legal system
based on English and French law, a highly
educated workforce who speak and write
English and French, a modern and reliable
infrastructure, economic and political stability, and it is sovereign and independent. It is
also a free-market economy with established
banking institutions, an international stock
exchange, and complies with internationally accepted norms of supervision, including
those of the Basel Committee on Banking
Supervision. Mauritius is a member of the
WTO, COMESA and SADC, and in respect
Many South African companies
of Africa is a party to 13 double-taxation
agreements with four awaiting ratification, have embraced the business structural

>> turn to page 2

The House that Lester Built
The

much publicized and lengthy court
battle involving a Rhodes University tax
professor, Matthew Lester, finally came
to an end when the Supreme Court of
Appeal dismissed his appeal and ordered
the demolition of his expansive and luxurious primary residence, estimated to be
worth about R8 million.

ing owner’s conduct constitutes a criminal
offence, the law cannot countenance an
ongoing illegality. To do so would be to
subvert the doctrine of legality and undermine the rule of law. The Court held that,
once it was established that Lester’s property had been erected unlawfully without
proper plans, (which was not disputed),
the Court had no option but to order
In reaching its decision, the Court demolition.
rejected Lester’s argument that it would
deny him his constitutional right to adeIt furthermore held that the muniquate housing. It further went on to hold cipality had a statutory and moral duty to
that where neighbours are involved in a uphold the law and ensure compliance
dispute, considerations of fairness, equity with its planning scheme.
and justice invite the Court to exercise a
discretion but where a demolition order
The Court acknowledged the finanis sought by the Municipality in terms of cial calamity, inconvenience and disruption
the Building Regulations, and the offend- the demolition would cause, but held that

upholding the doctrine of legality must
inevitably trump this personal consideration.
Those embarking on building projects should be mindful of this judgment
and ensure that they have the necessary
approval before commencing work or face
the possibility of costly and inconvenient
consequences.
Banks that grant development
finance are advised to take heed of this
judgement as their security could be
severely compromised in the event of
a demolition order against one of their
borrowers.
Contributed by Kay Naidoo, a Director in Livingston
Leandy Inc’s Litigation Department.

Mauritius a gateway
Continued from page 1
efficiencies offered through Mauritius and
it has become relatively easy for South
African companies to move selected corporate functions into Mauritius, which has
the economic substance to run these functions. Furthermore, given the proximity of
Mauritius to Africa – compared to places
such as BVI, Isle of Man and Channel Islands
where economic substance is at times
difficult to establish – Mauritius is a viable
contender in the Indian Ocean rim through
which to do business.

Now one of the strongest and
most efficient economies in Sub-Saharan
Africa, the Republic of Mauritius continues
there are excellent estate, succession and to be the African region’s hub of choice
wealth-planning opportunities for high- in which to invest, set up businesses, work
nett-worth expatriate individuals choosing and live. It is home to a large number of
to live and work in Mauritius in that there expatriates including South Africans who,
is low individual tax and no inheritance tax. being a short flight from their homeland,
The Government is, through the Board do not feel isolated and can enjoy the
of Investment (BOI), actively promoting pleasures of an island paradise, its modern
the purchase of residential properties by infrastructure and relatively low cost of
foreigners through its Integrated Resort living.
Schemes (IRS) and Real Estate Schemes
Should you need any further information on the benefits
(RES) sanctioned developments.
of doing business through Mauritius contact Mike Nolan,
a Director in our Commercial Department.

Best foot forward

An ideal structure for African companies would be to establish a regional
holding company (RHC) in Mauritius to
manage their operating subsidiaries in
Africa and anywhere else in the world.
Such RHCs could also provide bundled
group services such as group shared services, financing, cash management, captive
insurance, research and development and
intellectual property generation outside of
Africa. African companies could also set up
operations in Mauritius to undertake supply chain management such as inventory
management, contract manufacturing and
This year’s KPMG Business Relay was well supported, drawing enthusiastic participation from a wide
distribution services.
In addition to corporate benefits

range of competitors. LLI entered four teams, two for runners and two for walkers, all of whom put
their best foot forward and thoroughly enjoyed the afternoon. Seen at the venue were, from left, Neela
Moonsamy, Mapule Pule, Nishie Narothan, Kirsty Steytler, Liza Botha and Lesego Mainama.

LLI women celebrated

In South Africa, August is Women’s Month and to celebrate Women’s Day, LLI hosted a high tea at the Oyster Box hotel in Mhlanga. A highlight of the
afternoon was an address by former Miss South Africa, image consultant Megan Coleman, who shared some top styling tips with the guests. Seen at the
Oyster Box were, from left, Naomi Williams, Gaylene Banjo, Nelisha Ramchunder, Leanne Ross, Nalini Ramdayal, Subashnee Moodley and Mapule Pule.

Business rescue:
How it works
Business

rescue as a concept was introduced into South African law through the
new Companies Act as an alternative to
liquidation and provides for the temporary
supervision of a financially distressed company in order to facilitate its rehabilitation.
A financially distressed company may be
placed in business rescue if there appears
to be a reasonable prospect that it can be
rehabilitated. In terms of the Companies
Act 2008, there are two ways to commence business rescue proceedings.
• Firstly, provided there is no liquidation
application pending, the board of directors
of the company could pass a resolution
to place the company in business rescue.
This resolution, once registered at the
Companies Office and after compliance
with certain formalities, places the company in business rescue. The directors
nominate a business rescue practitioner
who is duly appointed by the Companies
Office.
Any creditor, shareholder, trade union or
employee may apply to court to set aside
the resolution of the board to place the
company in business rescue. Such an
application must set out grounds in terms
of which the affected person shows that

there is no reasonable basis to conclude
that the company is financially distressed
or that there is no reasonable prospect of
rescuing the company.
Obvious advantages of following the route
of placing a company in business rescue by
way of resolution is the speed with which
it can be done and the limited legal costs
involved. Furthermore, the onus falls on
any aggrieved creditor or employee to
apply to court to set aside such business
rescue proceedings.
• Secondly, any affected person may apply
to court to place a company in business
rescue. It is compulsory to follow this
route where there is already a pending liquidation application against the company.
A formal application is brought to court
after notifying all affected parties.
The goal of business rescue proceedings
must be to facilitate the continued existence of the company; alternatively if the
company cannot be rehabilitated, then
the plan must facilitate a better return for
creditors / shareholders if the company is
liquidated. The application to court must
show there is a reasonable prospect that
the company can return to solvency, or
there will be a better deal for creditors

and shareholders should the company
thereafter be placed in liquidation. As an
application to court requires notice to
any affected party, such affected party can
oppose the application and the court will
then exercise its discretion whether or not
to place the company in business rescue.
Should business rescue proceedings not
have ended within three months after
commencement or such longer period as
the court may allow, the practitioner must
prepare a report and update such report
at the end of each month. The report must
be circulated to affected parties, the court
and to the Companies Office. Save in certain limited circumstances, during business
rescue proceedings no legal action may be
commenced or proceeded with against the
company and any existing claims against
the company are suspended.
Business rescue was introduced as an alternative to liquidation. Liquidation impacts
on jobs while business rescue, if successful,
will have the effect of retaining jobs. As
these proceedings are still in their infancy,
only time will tell whether the new procedures are successful in achieving their
objectives. However, recent press reports
have levelled criticism at business rescue
practitioners indicating that they have the
effect of raising the costs of an already
ailing company and potentially reduce the
amount available to settle creditors of the
company.
Contributed by Kay Naidoo, a Director in Livingston
Leandy Inc’s Litigation Department.

Restraint of trade
& goodwill provisions
purchasing or selling a business
the parties need to be mindful of the
implications of including provisions dealing
with restraints of trade and goodwill.
A restraint of trade usually prohibits the
seller of a business from conducting the
same or similar business, within a defined
geographic area and for a specified period
of time. The requirements for enforcing
such a clause have been fully ventilated
in our courts and are not the subject of
this article, save to say that in the absence
of a restraint provision, the seller is permitted to trade in competition with the
purchaser. Accordingly, such a clause is
essential for a purchaser when competition from the seller will adversely impact
on the business purchased.
Often a Sale of Business Agreement
also contains a clause which provides
that what is being bought includes the
goodwill of the business. In Caterham
Car Sales and Coach Works Limited v
Birkin Cars (Pty) Limited, goodwill was
described as “the totality of the attributes
that lure or entice clients or potential
clients to support a particular business”.
In the Commissioner of Inland Revenue

v Muller & Co’s Margarine Limited, Lord
MacNaghten described it as: “...the benefit
and advantage of the good name, reputation and connection of a business. It is an
attractive force which brings in custom.”
Our Supreme Court of Appeal has confirmed in Van der Watt v Jonker that even
after a restraint of trade has fallen away,
the sale of a company’s goodwill means
that the seller is prohibited from soliciting business from its former customers.
In other words, even where there is no
restraint or the restraint has fallen away,
the seller of the business may trade in
competition with the purchaser but he
may not solicit his old customers for business.
Whether or not the conduct of a seller
amounts to soliciting his old customers would need to be determined from
case to case. Simply setting up a business in competition with the purchaser
and advertising his business to the general public would probably not amount to
soliciting his old customers, however any
direct approach to such customers would.
Contributed by Lance Coubrough, a Director in Livingston
Leandy Inc’s Commercial Department.

addresses

Website:

www.livingston.co.za

DURBAN

UMHLANGA

4th Floor,

1st Floor, Building No. 3,

Mercury house,

Glass House Office Park,

320 Anton Lembede (Smith) St,

309 Umhlanga Rocks Drive

Durban, 4001

La Lucia Ridge, 4051

PO Box 35, Durban, 4000

PO Box 4107, The Square, 4021

Tel: 031 327 4000

Tel: 031 536 7500

fax: 031 327 4011

Fax: 031 566 2470

email address:

email address:

info@livingston.co.za

lalucia@livingston.co.za

New Director
The

directors of LLI are delighted to
announce that Mike Nolan has been
appointed as a Director in LLI’s Commercial
Law Department with effect from July this
year. After graduating with a B. Proc
degree from the University of Natal and
completing his Articles of Clerkship, Mike
started his own practice, which grew into
the well-known Durban North law firm
which still bears his name. In 2009 he went
to live and work in Mauritius as a Senior
Legal Counsel for a German financial services company; after two-and-a-half years
he returned to South Africa, continuing as
a Legal Consultant to that company until
June this year.
Mike has a Higher Diploma in
Financial Planning from the University of
the Orange Free State. He is married to
Lynn, with whom he has two daughters.
In his spare time he enjoys playing golf,
surfing, watching sport, woodworking,
and spending time with his two granddaughters.

Festive
season closure

Please note that our offices will be
closed on the 27th, 30th, and
31st December 2013.
Emergency No:
Mr Kay Naidoo – 083 456 5542
We wish all our clients a peaceful and
joyful festive season.
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