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By Cristina Rodriguez, Agricultural Employment Specialist



Purpose
The information in this presentation is to help keep the agricultural community up to date on the 
agricultural employment laws in Washington State, including recent changes to overtime 
eligibility. 

The Employment Standards Program is committed to helping educate the public about 
workplace requirements and helping employers stay in compliance. 



Rest periods requirements 

§ Rest periods must be paid 
§ At least 10 minutes for every 4 hours of work
§ Are required for employees to take no later than 3 hours 

and 50 minutes into the shift
§ Cannot be waived or interrupted

*Agricultural piece-rate workers must be paid separately for 
rest periods. Separate payment is based on the regular rate of 
pay or minimum wage, whichever is greater. 



Meal period requirements
§ Meal periods are usually not required to be paid
§ Must be paid if the employee is not relieved from work duties
§ Required 30-minute break for every 5 hours worked
§ Must receive an additional 30-minute meal period if working 11 or 

more hours
§ Employees may choose to waive their meal period if the employer 

agrees to it
– Must be at the will of the employee
– Employee may request their meal periods at any given time
– L&I recommends obtaining a written waiver request from each employee (in 

their native language). If, at some later date, the employee wishes to receive 
meal periods, any agreement would no longer be in effect
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§ Employers must pay employees for all work performed at the rate 
that they both agree upon. 

‒ Types of rates can be an hourly wage, salary, flat rate, piece rate, etc. or a 
combination.

§ Employees paid hourly must be paid for all hours worked.
§ “Hours worked” is defined as, “all hours during which the 

employee is authorized or required, known or reasonably believed 
by the employer to be on the premises or at a prescribed 
workplace.”

Wage requirements

Administrative Policy ES.A.3 Minimum Hourly Wage

https://lni.wa.gov/workers-rights/_docs/esa3.pdf


Minimum wage requirements
§ Agricultural workers must earn at least the state Minimum Wage for all hours 

worked
– 2022 minimum wage = $14.49
– 2023 minimum wage = $15.74

§ Workers under 16 years old may be paid at the least 85% of the minimum wage
– 85% of the 2022 Minimum Wage = $12.32
– 85% of the 2023 Minimum Wage = $13.38

§ Adverse Effect Wage Rate (AEWR) 
– Washington State AEWR in 2022 = $17.41/hour
– Temporary agricultural guest workers with the federal H-2A Visa Program
– The AEWR will be listed in the disclosure statement



Piece-rate wages

Some agricultural workers are paid on a piece-rate basis. 
§ Piece-rate wages are based on a worker’s productivity.
§ Workers must earn at least minimum wage for all hours 

worked and rest breaks regardless of productivity.
§ Employers must pay workers an agreed wage or minimum 

wage, whichever is greater.



Rates of pay for piece-rate workers
Workers paid on a piece-rate basis are entitled to the following 
compensation:
§ Piece-rate active time: piece-rate pay for all duties that directly relate to 

earning the piece-rate pay 
§ Piece-rate down time: separate hourly compensation (at least minimum 

wage) for time spent on tasks outside of the scope of piece-rate
§ Separate compensation for rest periods



Examples of piece-rate active time vs. piece-
rate down time

Piece-rate active time Piece-rate down time 
• Going up and down orchard ladders
• Moving between trees
• Emptying produce bins
• Weighing the product
• Operating equipment directly 

associated with production

• Traveling between orchards, or fields, 
and orchard or field blocks (by foot or 
vehicle)

• Attending mandatory meetings or 
trainings

• Transporting ladders to a company 
trailer (or from the trailer to the areas 
where picking occurs)

• Storing equipment and materials in 
appropriate storing locations

• Operating equipment that is not 
directly associated with production.

• Putting on and taking off required 
personal protective equipment.



Calculating overtime
There are two steps to calculate overtime:

An employee’s “regular hourly rate” is calculated by:
§ Adding together their weekly compensation (not including overtime premiums)
§ Dividing by the total number of hours worked during the week

Overtime is calculated by:
§ Multiplying the regular hourly rate by 1.5 for every hour worked over 40

Determine an 
employee’s regular 

hourly rate

Multiply the regular 
hourly rate by 1.5 for 
every hour worked 

over 40 hours

1 2

More info: L&I Administrative Policy ES.A.8.2 “How to Calculate Overtime”

https://lni.wa.gov/workers-rights/_docs/esa8.2.pdf


Who is considered an agricultural worker and a dairy worker
under the Minimum Wage Act?

More info: L&I Administrative Policy ES.A.1 Minimum Wage Act Applicability

Agricultural worker includes any individual employed:
§ On a farm performing any of the following activities:

– Cultivating soil and harvesting any agricultural or horticultural commodity.
– Handling livestock – raising, shearing, feeding, caring for, and management. 
– Farm operations –management, conservation, improvement, or maintenance.

§ Packaging, and Commercial Canning of any agricultural or horticultural commodity.

§ Oysters - Cultivating, raising, harvesting, and processing. 

Dairy worker includes any individual engaged in dairy cattle and milk production 
activities.

Please see RCW 49.46.130 and WAC 296-131-005 for complete details.

https://lni.wa.gov/workers-rights/_docs/esa1.pdf
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapp.leg.wa.gov%2FRCW%2Fdefault.aspx%3Fcite%3D49.46.130&data=04%7C01%7CCAEO235%40LNI.WA.GOV%7C3c1f3c5c72ca46c1f08f08d9e827a116%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637796079274202014%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=EUX6onW0nbqR4liG%2BHN4drcxxl8GPufbQwny6VhRT%2Bg%3D&reserved=0
https://app.leg.wa.gov/WAC/default.aspx?cite=296-131-005


History and changes

§ Agricultural workers have historically been exempt from receiving overtime pay 
under the State Minimum Wage Act.

§ On November 5, 2020, the state Supreme Court issued a decision in Martinez-
Cuevas vs. DeRuyter Brothers in which the court found dairy workers in the 
state of Washington eligible for overtime. 

§ During the 2021 legislative session, the state legislature enacted Engrossed 
Substitute Senate Bill (ESSB) 5172, which extends the right to overtime pay to 
all agricultural workers in Washington.



What does ESSB 5172 do?

§ Dairy employees are now entitled to receive overtime pay for hours worked in 
excess of 40 hours per workweek.

§ Dairy employees can file claims for overtime hours if they feel they earned 
overtime pay after November 5, 2020 and they did not receive pay. 

Effective Jan. 1, 2022  

§ Agricultural employees will be entitled to receive overtime pay with a phase-in 
schedule that will last three years. 

§ Removes the agricultural overtime exemption from the Minimum Wage Act. 



Agricultural overtime phase-in schedule
The new changes will be implemented with the three-year phase-in schedule, which gradually 
reduces the number of hours employees need to work in a workweek to receive overtime pay.

Beginning Jan. 1, 
2022, workers receive 
overtime pay for hours 
worked in excess of 
the threshold. 
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Overtime Threshold Reduction

After 2024, the 
threshold for overtime 
pay will remain at 40 
hours per week. 



What you should also know
§ The new law does not prohibit agricultural employees from working over 40 hours 

per workweek. It just determines when they need to be paid overtime. 

§ Employers can choose the number of hours employees are scheduled to work and 
are not required to offer overtime hours. 

§ Overtime pay must be at least 1.5 times the employee’s regular rate of pay for each 
overtime hour worked. 

§ Employees cannot waive their right to overtime pay.



Calculating overtime for piece-rate workers

§ L&I has updated the Administrative Policy ES.C.6.2 Agricultural Labor 
Standards - Meal Periods, Rest Periods, and Rates of Pay. 

§ The new updates provide guidance on how to calculate overtime for 
agricultural piece-rate workers and hourly workers. 

More info: L&I Administrative Policy ES.C.6.2 Agricultural Labor Standards - Meal Periods, Rest Periods, and Rates 
of Pay. 

https://lni.wa.gov/workers-rights/_docs/esc.6.2.pdf
https://lni.wa.gov/workers-rights/_docs/esc.6.2.pdf


FAQ

Q:  Does a worker have to be paid overtime even if they make more 
than minimum wage?

A:  Yes. 
Employers must pay workers for all overtime hours they are entitled to 
regardless of how much they make.



FAQ

Q:  Are agricultural employees prohibited from working over 40 
hours per workweek?

A:  No. 
But employees must be paid the overtime rate for hours worked 
above 55 in 2022, 48 in 2023, and 40 starting in 2024.



FAQ

Q:  How much should workers be paid if they have earned 
overtime?

A:  Workers must be paid at least 1.5x their regular rate of pay 
for each overtime hour worked. 

Employees cannot waive their right to overtime pay.



FAQ

Q:  Can employers limit an employee’s hours to 40 per 
workweek to avoid paying overtime?

A:  Yes. 
Employers can choose the number of hours employees are 
scheduled to work and are not required to offer overtime hours. 



FAQ

Q:  Due to a situational work schedule misunderstanding, an 
employee works overtime without the employer’s authorization. 
Is the employer still required to pay the employee the overtime? 

A:  Yes. 
If the work is performed, it must be paid. Again, employees 
cannot waive their right to overtime pay.



FAQ

Q:  If an agricultural worker works on multiple farms and their 
total weekly hours are above the overtime threshold, are they 
entitled to overtime? 

A:  Maybe. 
It depends on if the farms have the same or joint ownership 
connections.



What can a worker do if they do not receive overtime pay?

§ If agricultural or dairy workers do not receive the overtime pay they 
are entitled to under the new law, they can file a Workers Rights 
Complaint with L&I by: 
v Calling the toll free number 1-866-219-7321 to request 

information and the Worker Rights Complaint Form. 
v Filing online at Workplace Rights Complaint (wa.gov) (available 

in English only) 
v Mailing the Worker Rights Complaint form (F700-148-000)
v Dropping off complaint form by visiting your nearest L&I office 

(drop box). 
§ The Employment Standards Program of the Washington State 

Department of Labor & Industries investigates all complaints. 

https://secure.lni.wa.gov/wagecomplaint/
https://lni.wa.gov/forms-publications/F700-148-000.pdf
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*L&I may investigate pay owed to other employees working for the employer

L&I wage investigation process

L&I will notify the 
employer that a 
complaint was 
received

L&I Investigator 
assigned will 
request relevant 
records

L&I Investigator 
reviews the 
evidence 

L&I makes one of 
the following 
determinations:

Wages are owed Wages are not owed

Employer pays –
case closed

Employer doesn’t pay –
L&I will issue a Citation 
and Notice of Assessment 
and will attempt to collect 
wages 

L&I will issue a 
Determination of 
Compliance and send 
the worker a copy with 
their appeal rights 



Employment Standards Retaliation Unit
An employer cannot retaliate or take any adverse actions against an employee for 
exercising a protected right, filing or intending to file a complaint, or discussing 
potential violations of the employee’s protected rights in regards to protected 
rights under the Minimum Wage Act. 

Protected adverse actions towards employees include:
§ Terminating, suspending, demoting, or denying a promotion
§ Reducing hours or altering employee’s schedules 
§ Reducing their rate of pay
§ Threating to take, or taking action, based upon their immigration status or 

that of a family member
§ Subjecting them to discipline, including write-ups, verbal warnings, points, etc. 

More info: L&I Termination and Retaliation Webpage

L&I Retaliation Specialist: Reagan Morey – 360-902-5360, Reagan.Morey@lni.wa.gov

http://www.lni.wa.gov/workers-rights/workplace-policies/termination-retaliation
mailto:esgeneral@lni.wa.gov


L&I’s law implementation plan
§ Administrative policy updates

– ES.A.8.1 – Overtime
– ES.B.1 – Paid Sick Leave – Frequently Asked Questions
– ES.C.6.2 – Agricultural Labor Standards – Meal Periods, Rest 

Periods, and Rates of Pay. 
– ES.D.2 – Recordkeeping and Access to Payroll Records 

(Agricultural Employment). 

§ Extensive outreach
– Meet with employers and employees
– Webinars 
– Special-request presentations
– Website updates
– Fact sheets and publications
– Videos

https://lni.wa.gov/workers-rights/_docs/esa8.1.pdf
https://lni.wa.gov/workers-rights/_docs/esb1.pdf
https://lni.wa.gov/workers-rights/_docs/esc.6.2.pdf
https://lni.wa.gov/workers-rights/_docs/esd2.pdf


L&I video: Get the details on the new ag overtime law

https://www.youtube.com/watch?v=flwvn54MDHw


Farm labor contracting
A farm labor contractor is any person/entity who, for a fee, does one 
or more of the following farm labor contracting activities:

SolicitsRecruits

Employs Transports

Hires

Supplies



Farm labor contracting  

Agricultural 
Employer

• Any person engaged in agricultural activity, including farm 
labor, reforestation, and Christmas tree farming.

Farm Labor 
Contractor

• Any person, or their agent or subcontractor, who for a 
fee, performs any of the six farm labor contractor 
activities.

Agricultural 
Employee

• Any person who renders personal services to, or under 
the direction of, an agricultural employer in connection 
with the agricultural employer’s agricultural activity.

The Farm Labor Contractor Act (FLCA) provides the following 
definitions for:



Farm labor contracting industries  

§ Farm and nursery labor
– Growing, producing, or harvesting farm 

or nursery products 

§ Forestation/Reforestation
– Planting, transplanting, tubing, pre-

commercial thinning and thinning of 
trees and seedlings

§ Christmas tree harvests 



Farm labor contractor verification tool

Verify that a farm labor 
contractor is properly 
licensed

View the licensed farm 
labor contractor 
database

More Info: Verify a Farm labor Contractor tool

https://lni.wa.gov/workers-rights/farm-labor-contractors/farm-labor-contractor-licensing


Farm labor contractor database

More Info: Licensed Farm Labor Contractors in Washington State

https://lni.wa.gov/workers-rights/_docs/LicensedFLCsJan20-2022.pdf


Overview of the Farm Labor Unit
§ Enforces the Farm Labor Contractor Act (FLCA)
§ Administers the statewide farm labor contractor licensing system 

– Washington
– Out-of-state
– International 

§ Conducts onsite compliance reviews
– Regularly scheduled
– Complaint-based

§ Determinations: Notice of Violations

More info: L&I Farm Labor Contractor Licensing web page

https://lni.wa.gov/workers-rights/farm-labor-contractors/farm-labor-contractor-licensing


Farm Labor Contractor Complaints 
§ Complaints trigger FLCA investigations
§ Ensure anonymity to the individual filing the 

complaint
§ Company-wide investigations
§ Referrals

– Workers
– Family members
– Community organizations
– Agency counterparts
– Third parties



Each webinar is a presentation by the Employment Standards outreach 
team or a program specialist.

• EAP Overtime Exemptions
• Employer Guide to Workers Rights (available in Spanish)
• Know Your Worker Rights (available in Spanish)
• Equal Pay and Opportunities Act
• Isolated Worker Protections
• Understanding the Changes in Agricultural Overtime Laws

Register for a webinar on the L&I Workshops and Training page.

Employment Standards Educational Webinars

https://www.lni.wa.gov/workshops-training/


Contacts & resources

L&I Farm Labor Contracting Unit inbox
ESFarmLabor@Lni.wa.gov

L&I Employment Standards Customer Service
1-866-219-7321 ESGeneral@Lni.wa.gov

• Agricultural Overtime
• Agricultural Overtime FAQs

L&I WebpagesAgent Phone Email 
Cristina Rodriguez 360-480-5764 Cristina.Rodriguez@Lni.wa.gov

Emmanuel Campos 
Gonzalez

509-504-4969 Emmanuel.CamposGonzalez@
Lni.wa.gov

Kathilie Valentin 360-416-3047 Kathilie.Valentin@Lni.wa.gov

Ghianny Valencia 
Zielinski

360-902-4272 Ghianny.Zielinski@Lni.wa.gov

Cesar Sanchez 509-886-6580 Cesar.Sanchez@Lni.wa.gov

Johnny Vargas 509-454-3729 Johnny.Vargas@Lni.wa.gov

mailto:ESFarmLabor@Lni.wa.gov
mailto:esgeneral@Lni.wa.gov
https://lni.wa.gov/workers-rights/agriculture-policies/overtime
https://lni.wa.gov/workers-rights/agriculture-policies/agricultural-overtime-faq
mailto:Cristina.Rodriguez@Lni.wa.gov
mailto:Emmanuel.CamposGonzalez@Lni.wa.gov
mailto:Emmanuel.CamposGonzalez@Lni.wa.gov
mailto:Kathilie.Valentin@Lni.wa.gov
mailto:Ghianny.Zielinski@Lni.wa.gov
mailto:Cesar.Sanchez@Lni.wa.gov
mailto:Johnny.Vargas@Lni.wa.gov



