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The breakdown of a relationship is a difficult time. 
Our guide outlines what you may like to consider 
when planning for your estate and financial affairs 
after a relationship ends.

A Legal Guide to Estate 
Planning Post-Separation
A handbook to managing your estate after separation



About this guide
The breakdown of a relationship can be 
one of the most stressful and difficult 
times in your life, and with it comes an 
overwhelming “to do list” of things to 
rearrange, both legally and non-legally. 

Often, immediate thoughts and priorities 
circle around organising parenting 
arrangements, how you’re going to divide 
your property, or even the process of getting 
divorced. This means that other important 
aspects, such as estate planning, can fall 
by the wayside and get lost in the topsy-
turvy life that is post-separation. 

This guide has been put together to help 
you consider some other aspects of your 
life that may be affected by separation, 

and to provide you with some guidance 
as to what steps you may need to take 
to best protect yourself. In particular, you 
may want to take steps to prevent your 
ex-partner benefiting from your estate in 
the unfortunate event of your passing.

Disclaimer: 
The information in this guide is not 
provided as legal advice and it should not 
be relied upon as such by any person. It 
is information of a general nature only. 
Sharrock Pitman Legal Pty Ltd will therefore 
not be liable to any person who might suffer 
any financial loss by their reliance upon 
the information in this publication. Liability 
limited by a scheme approved under 
Professional Standards Legislation 
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Making a New Will
You can change your Will as often as 
you like, but it is highly recommended 
that you consider doing so following 
separation, or after any other 
significant changes in your life or family 
circumstances.

Naturally, your Will determines who your 
estate will pass to following your death. 
It is common for many couples to have 
reciprocal Wills in place (that is, Wills 
which provide for the majority, or all, of 
your estate to be left with the surviving 
partner), or otherwise Wills that provide 
for a significant portion of their estate to 
be passed to their partner. 

As such, there are some key points 
to consider as to how separation may 
impact any existing Will you have in 
place:

1. If you separate, your former 
partner will still inherit your 
property under your current Will 
unless you revoke it. It is not 
revoked automatically. In this case, 
it is not only relevant to consider 
that your former partner will still be 
entitled to part of your estate as a 
beneficiary, but also to consider 
that in many cases your former 
partner may also be nominated 
as the executor of your Will. It is 

the executor’s role to manage 
the estate and their role provides 
certain legal and financial powers 
to enable them to do so. As such, 
following separation, this role 
is unlikely to still be considered 
appropriate for a former partner. To 
nominate a new executor, a new 
Will needs to be made (or at least a 
Codicil, which is a short document 
that amends your Will). 

2. If you legally divorce your former 
partner, this can revoke parts of 
your Will that bequeath assets to 
your former partner. It is important 
to note however, that the divorce 
itself does not revoke your entire 
Will. Generally, in this case the 
Will shall operate as if your former 
partner has died before you. This 
means that if your former partner 
was the sole or main beneficiary 
under your Will, then it is likely your 
estate would pass under the rules 
of intestacy instead (explained 
below).  

3. If you marry or remarry someone 
else, this will automatically revoke 
any existing Will you have, unless 
your existing Will specifically 
contemplates marriage. 

But what happens if you do 
not have an existing Will?  

If you do not have an existing valid 
Will at the time of your death, you are 
considered to have died “intestate”. 
In these circumstances, the laws 
of intestacy will apply to determine 
who is entitled to your estate. Under 
Victorian law, if you die without a Will, 
your entire estate will pass to your 
surviving partner (save for when you 
have a surviving child from a previous 
relationship, in which case your former 
partner stands to inherit your personal 
effects and half of your estate). Unless 
you have obtained a Divorce Order (or 
in the case of a de facto relationship, 
signed a separation declaration), 
your former partner is still likely to be 
considered your “surviving partner” in 
these circumstances.

For these reasons, it is strongly 
recommended that if you have 
recently separated from your partner 
that you consider making a new Will 
(irrespective of whether or not you 
had one previously) to reflect your 
post-separation intentions regarding 
how you wish for your estate to be 
administrated and distributed.

What happens if a party dies 
in the middle of family law 
property proceedings?

If you or your partner were to pass 
away during family law property 
proceedings then a legal personal 
representative (LPR) of the deceased 
party may take their place in the 
proceeding. In these cases the 
Court can make the property orders 
it would have made had the party 
not died, if it is still appropriate 
to do so and any property orders 
are enforceable by or against the 
deceased party’s estate.
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Revoking any existing Powers of  
Attorney (and making new ones!)
If you have a Power of Attorney in place which 
provides your partner with the authority to make 
medical, financial or personal decisions on your 
behalf, this is not automatically revoked by marriage, 
separation or divorce. 

Any such appointments would be contained in either 
of the following legal documents, and should be 
considered upon separation:

1. Enduring Power of Attorney. 
If your former partner is appointed as your 
attorney under an Enduring Power of Attorney, 
this provides them with the authority to make 
financial and/or personal decisions for you. While 
some Enduring Powers of Attorney are prepared 
such that they only commence in the event that 
you lose capacity to make decisions, most will 
commence immediately and therefore will be 

in effect, and remain in effect, after separation 
unless or until they are revoked. 

2. Appointment of Medical Treatment Decision 
Maker 
If your former partner is appointed as your 
medical treatment decision maker, this provides 
them with the authority to decide on what 
medical treatment you receive in circumstances 
where you are unable to consent to treatment.  

If you have such documents in place, it is strongly 
recommended that you arrange for the documents 
to be formally revoked at soon as possible, to remove 
that authority from your former partner and ensure 
that they will no longer be able to make decisions 
on your behalf in those circumstances. You have the 
option to simply revoke your existing documents, 
or additionally to make replacement appointments 

to replace your existing documents.  If your partner 
has been using their powers as your attorney to act 
on your behalf, you should also notify any relevant 
institutions such as banks or superannuation funds.

It is also important to consider that in the event 
that you do not have an Appointment of Medical 
Treatment Decision Maker in place, in the 
circumstances where you are unable to consent 
to medical treatment, consent will be sought from 
your next of kin who is over 18 years of age. In many 
cases, this will be your former spouse. As such, even 
if you did not previously make an Appointment of 
Medical Decision Maker to nominate your partner, 
it is recommended that you consider making one 
following separation, to ensure someone has 
authority to make medical treatment decisions on 
your behalf, if necessary.
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Jointly Owned Property
If you own real estate with your former partner, it will 
be owned in one of two ways:

1. Joint Proprietors (also known as “joint tenancy”); 
or

2. Tenants in Common.

How the property is owned will determine how the 
property is dealt with if either of you pass away before 
a final family law property settlement occurs. As such, 
it is important to understand the implications of each 
ownership type and how your property is held. If you 
are unsure how your property is held, a family lawyer 
can assist you with undertaking the necessary Title 
Searches on your behalf. 

Joint Proprietors

This is the most common form of ownership for long 
term relationships. The effect of owning property jointly 
with someone is that the “right of survivorship” applies 
in the event that one of the owners dies. This means 
that if one party dies, the property automatically passes 

to the survivor in its entirety, which cannot be prevented 
or overridden by any terms of a Will.  

A family law property settlement will have the effect 
of severing any joint tenancy, however in disputed 
matters, it can take a long time to reach a final 
settlement. In these cases you may consider applying 
to sever the joint tenancy, to enable you to bequeath 
your share of the property to a person of your 
choosing under your Will, rather than it automatically 
passing to your former partner in the event of death. 

While you do not require the other party’s consent to 
sever a joint tenancy, you will need to have prepared 
relevant transfer documents, provide notice to 
all affected parties, and attend to lodgement and 
registration of the documents. Once a joint tenancy 
is severed, the ownership will revert to tenants in 
common, where each party has a designated 50% 
share of the Title. In order for the severance to 
ensure that your partner does not inherit your share 
of the property, it is necessary for you to have an 

updated Will in place which nominates alternative 
beneficiaries of your estate. 

Tenants in Common

If the property is owned as tenants in common, this 
enables the owners to specify the percentage share 
of the property they own. This may be a simple 50/50 
split, or it may be another specified percentage which 
could be based on the contributions to the purchase, 
for example, one person owns 65% and the other 
owns 35%. 

When a property is owned as tenants in common, your 
share of the property can be passed on per the terms 
of your Will, and does not automatically pass to your 
partner upon death. It is however important to consider 
that if you do not have an existing Will in place, under the 
laws of intestacy it is likely your partner will still inherit 
your share of the property and indeed the remainder of 
your estate (save for when you have a surviving child 
from a previous relationship, in which case your former 
partner stands to inherit half of your estate)
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Superannuation is a unique asset which does not 
automatically form part of your estate upon death, 
and as such any superannuation benefits are not 
automatically passed under the terms of a Will. The 
distribution of any “superannuation death benefit” 
is only governed by the terms of your Will if the 
benefits are paid into your estate or to your legal 
personal representative. This generally only occurs 
if the trustee of the superannuation fund uses its 
discretion to do so, or otherwise if you have made a 
valid binding death benefit nomination (BDBN) to this 
effect.  If you have made a BDBN and it remains valid 
at the date of your death, the superannuation fund 
trustee must follow your instructions and pay your 
death benefit to your nominated beneficiary.  

You may nominate any beneficiary provided they 
are a dependent beneficiary under superannuation 
laws.  A person is considered to be the dependent of 
a deceased superannuation fund member if at the 
time of death they were:

1. The spouse or de facto partner of the deceased;

2. A child of the deceased; or

3. In an interdependency relationship with the 
deceased (that is, someone with whom the 
deceased lived and shared a close personal 
relationship which involved the provision of 
financial and domestic support).

It is important to consider, particularly for younger 
couples that may not consider superannuation to be 

a significant asset, that your “superannuation death 
benefit” is made up of both your superannuation 
entitlement, together with the value of any life 
insurances owned as part of your superannuation 
policy. Typically, a superannuation fund will provide 
life insurance as part of your fund, together with 
insurance in the event that you become totally and 
permanently disabled. 

If there is no BDBN in place

Where you have not made a binding nomination, the 
trustee of the superannuation fund will generally pay 
any superannuation death benefit in accordance with 
the governing rules of the individual fund and relevant 
law, at their discretion. When making their decision, 
the trustee will consider who your dependants are 
under superannuation law and as such, who are 
eligible to receive any superannuation benefit. 

It is important to be aware the trustee also has the 
power to determine the proportions within which to 
divide the benefit, if there are multiple dependants 
to which they decide to disburse the benefit. The 
benefit may not necessarily be divided equally.

If you have not previously made a BDBN, we would 
recommend making one following separation, to 
protect yourself against having your superannuation 
benefits passed to your former partner, at the 
decision of the trustee. 

If you and your former partner share a self-managed 
superannuation fund, it is even more important 

to ensure that your BDBN is updated following 
separation because if you were to die, your former 
partner is likely to be left as the sole trustee of the 
fund. If your former partner remains the sole trustee, 
they will decide where your benefits are directed. 

If there is a nomination in place

You do, however, have the option to nominate 
specific dependent(s) to receive your 
superannuation benefit upon your death by way of 
a BDBN.  Under BDBN, you can decide who receives 
your superannuation death benefit when you die. 

If you have previously made a BDBN, it is important 
to revisit any nomination following separation 
and make the appropriate changes if you had 
nominated your former partner. Notably, binding 
death nominations are usually only valid for a period  
of 3 years, therefore it is important to ensure your 
nominations are kept up to date.

Superannuation
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Family Provision (or “Part IV”) Claims
If a person is not provided with a share of their 
former partner’s estate under a Will or pursuant to 
intestacy provisions which they feel is adequate 
for their support and maintenance, they may be 
entitled to bring a claim for a family provision order 
under the Administration and Probate Act 1958 (Vic) 
on the basis that the testator had a moral obligation 
to make a greater provision for them.

The category of eligible persons entitled to make 
such an application includes current and former 
spouses and domestic partners. Importantly 
however, former spouses or domestic partners are 
only eligible to bring a claim for family provision if at 
the time of death they:

1. Would have been able to commence 
proceedings under the Family Law Act 1975 (Cth); 
AND

2. Have either not commenced those proceedings, 
or not finalised those proceedings; AND

3. Are now prevented from commencing or 
finalising those proceedings because of the 
deceased’s death.

The best protection against a family provision claim 
is to obtain final Family Court Orders finalising a 
property settlement between you and your former 
spouse. In the interim, you prepare any new Will in 
terms which contemplates your former partner and 
acknowledges separation and the reasons for not 
making any provisions for them within your estate.

It is important to note that it is also possible to make 
a “non-binding” death benefit nomination.  Some 
funds will only allow this and will not accept a BDBN.  
This option falls somewhere between not having 
a nomination in place, and having a valid binding 

death nomination. A non-binding death nomination 
acts more as a “wish list”; while it expresses how 
the member would like their benefits distributed in 
the event of their death, ultimately the discretion 
rests with the trustee and they are not obliged to 

follow the nomination (although it is to be taken 
into account). We recommend that you check the 
status of any nomination you have made to confirm 
whether it is binding or non-binding in nature. 
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Sharrock Pitman Legal is a boutique law practice based in the eastern suburbs of Melbourne, having 
served businesses, not-for-profit organisations and the wider community for over 50 years.

Winner of the Law Institute of Victoria’s 2018 Boutique Law Firm of the Year, we are 
Accredited Specialists in Wills and Estates, Commercial Law, Property Law and 
Commercial Litigation.

As Accredited Specialists in Wills and Estates, we can assist with estate administration, 
complex estate planning and elder law, and can walk you through any queries or concerns 
you have regarding probate and estates.

Contact our Wills and Estates team today or check out https://www.sharrockpitman.com.au/
legal-services/wills-succession-planning for more details.

linkedin.com/company/sharrock-pitman-legal 

facebook.com/sharrockpitmanlegal

twitter.com/sharrockpitman

instagram.com/sharrockpitmanlegal

youtube.com/c/SharrockpitmanAu


