
Employment law can be a complex area to 
navigate. In this handbook we provide guidance 
to employers on what to be aware of when 
employing new employees and managing your 
employment relationships.
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Running a business can be rewarding, but it is often challenging too. Managing the employees of the 
business is often one of the most important and complex areas for business owners and managers. The 
law in this area can be difficult to navigate and, often, several layers of laws and regulations might apply.   

We have designed this guide to help you identify some of the most critical things you need to know in your 
business and to avoid problems in the future, and to provide you with guidance on how to navigate the 
legal landscape.

The information in this guide is general in nature. Please seek advice for your specific situation.

Disclaimer: 
The information in this guide is not provided as legal advice and it should not be relied upon as such by any 
person. It is information of a general nature only. Sharrock Pitman Legal will therefore not be liable to any 
person who might suffer any financial loss by their reliance upon the information in this publication. 

Liability limited by a scheme approved under Professional Standards Legislation. 
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Checklist for employing new employees
Download our checklist for employing new employees

Employment Agreements
It is generally recommended that you provide your employees with an 
employment agreement or letter of employment, even if an Award or Enterprise 
Agreement applies. This is especially important for senior employees and for any 
employees whose wages and conditions are more rewarding than the minimum 
standards set out in an Award, Enterprise Agreement or the National Employment 
Standards.

By having an Employment Agreement, you can include specific requirements 
and obligations that you expect from your employees, and which might not be 
covered elsewhere. For example, it might be appropriate to include obligations 
about confidentiality, intellectual property and reasonable restraints against 
competing with your business (both during and after the employment).

We can assist with preparing a template employment agreement or letter of 
employment for your business, which you can use each time you engage a 
new employee.

National Employment Standards
There are 11 National Employment Standards which are compulsory, minimum 
standards of benefit to all employees to whom the Fair Work Act 2009 (Cth) (‘Fair 
Work Act’) applies. In Victoria that means all employees, with the exception 
of some state public sector employees. The National Employment Standards 
provide for:

1. Maximum weekly hours 

2. Right to request flexible workplace arrangements 

3. Offers and requests to convert from casual to permanent employment

4. Parental leave and related entitlements 

5. Annual leave 

6. Personal/carer’s leave, compassionate leave and unpaid family and domestic 
violence leave

7. Community service leave

8. Long service leave 

9. Public holidays 

10. Notice of termination and redundancy pay 

11. Fair Work Information Statement and Casual Employment Information 
Statement
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Modern Awards cover most industries 
and occupations and provide for 
minimum wages, overtime penalty 
rates, casual loading, annual leave 
loading, weekend and public holiday 
penalty rates, allowances, and 
conditions of employment. If your 
employees are covered by an Award, 
you should familiarise yourself with 
the Award.

Many lower skilled or unskilled 
employees will have the 
Miscellaneous Award 2020 apply 
to their employment if they are not 
otherwise covered by an Award or 
Enterprise Agreement.

You can negotiate an Enterprise 
Agreement with your employees 
or their representative (i.e. a union) 
to apply instead of a Modern 
Award. There is a strict process for 
negotiating an Enterprise Agreement 
and obtaining approval by the Fair 
Work Commission. Any Enterprise 
Agreement must make employees 
better off overall compared to the 
Award that would otherwise apply.

Not all employees are covered 
by a Modern Award or Enterprise 
Agreement. Employees that are not 
covered by an Award or Enterprise 
Agreement must be paid at or above 
the national minimum wage and are 
entitled to the benefits of the National 
Employment Standards (see below).

An employer can prevent an Award 
applying to a high income employee 
by giving them a written guarantee of 
annual earnings.

The Fair Work Ombudsman has a tool 
for determining whether an Award 
applies to an employee available on 
their website. https://www.fairwork.
gov.au/awards-and-agreements/
awards

The full list of Modern Awards can be 
found on the Fair Work Commission 
website: https://www.fwc.gov.au/
awards-and-agreements/awards/
modern-awards/modern-awards-
list

Awards and Enterprise Agreements
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A copy of the Fair Work Information Statement 
https://www.fairwork.gov.au/employee-
entitlements/national-employment-
standards/fair-work-information-statement 
must be provided to all employees at the 
commencement of their employment.

A copy of the Casual Employment Information 
Statement https://www.fairwork.gov.
au/employee-entitlements/national-
employment-standards/casual-employment-
information-statement must be provided to 
each casual employee at the commencement 
of their employment as a casual employee.

 > Penalty rates for evening 
work, work on Saturdays, 
Sundays and public holidays

 > Work that constitutes 
overtime, averaging of hours 
and overtime penalty rates 

 > Casual loading (usually 25%)

 > Annual leave loading 
(usually 17.5%) 

 > Allowances such as travel 
allowances

 > Minimum period of 
engagement for casual and 
part time employees – e.g. 
an Award may require an 
employer to employ a casual 
or part time employee for at 
least three hours for any one 
period of work

 > Rest breaks

 > Individual flexibility 
arrangements

 > Consultation 
requirements for major 
workplace changes

 > Dispute resolution 

 > Additional rights in 
relation to termination 
of employment and 
redundancy 

Common Entitlements under Awards  
and Enterprise Agreements
As well as the National Employment Standards, there are a number of entitlements and conditions 
of employment that are commonly found in Awards and Enterprise Agreements. These entitlements 
and conditions of employment may include:

Fair Work Information Statement and  
Casual Employment Information Statement

For legal help call (03) 9560 2922   |  www.sharrockpitman.com.au       Page 5 of 16

https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/fair-work-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement
https://www.fairwork.gov.au/employee-entitlements/national-employment-standards/casual-employment-information-statement


Casual Employees

Genuine casual employees

The Fair Work Act provides that a person is a casual employee where:

1. An employer offered to employ a person on the basis that the employer 
is not making a firm advanced commitment that the work will continue 
indefinitely with an agreed pattern of work, and

2. The person accepted employment on that basis.

Generally, therefore, a casual employee would have either:

1. No consistent work pattern, and/or

2. No firm expectation of ongoing employment in the medium to long term.

It can be costly for employers to incorrectly classify an employee as a 
casual when they are in fact a permanent employee. Among other things, an 
employer may find themselves needing to back pay annual leave and personal 
leave entitlements.

 
 
 

Right to casual conversion

The Fair Work Act requires employers, other than small business employers, to 
offer casual employees who have worked for 12 months the option to convert 
to full or part time employment, in circumstances where the employee has 
worked a regular pattern of hours in the previous six months. The offer must be 
in writing.

Employees, including employees of small businesses, can request to convert 
their employment to full or part time employment, where they have worked for 
an employer for 12 months and have worked a regular pattern of hours in the 
previous six months.

However, an employer does not need to offer or accept a request to convert to 
full time or part time employment where they have reasonable grounds not to 
make the offer or accept the request. 

An employer must give written notice to an employee if the employer does not 
offer or accept a request for conversion to full time or part time employment, 
whether because the employee has not work a regular pattern of hours in the 
last six months, or because they have reasonable grounds for not making or 
accepting the request.
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Wages
An employee to whom an Award or Enterprise Agreement applies will have 
their minimum pay and entitlements determined by their classification level 
under the Award or Enterprise Agreement. You will need to familiarise yourself 
with the classification structure of the Award(s) or Enterprise Agreement(s) 
that apply to your employees.

Further, most Awards require the employer to advise employees of their 
classification level in writing. It is generally recommended to include this 
information in an employee’s employment agreement, and to update 
the employee by letter if their classification level changes during their 
employment. 

Employees whose employment is not covered by an Award or Enterprise 
Agreement must be paid above the national minimum wage.

The Fair Work Ombudsman provides helpful pay guides for each Award on their 
website: https://www.fairwork.gov.au/pay/minimum-wages/pay-guides

Many employees will be paid above the minimum rate of pay. For these 
employees, their wages or salary will be determined by their contract of 
employment. 

Employers should ensure that any employees on annual salaries are paid 
above the minimum that they would be entitled to under any relevant Award 
or Enterprise Agreement (including any overtime), and that they have proper 
employment agreements that contractually offset any such entitlements 
against the employee’s salary. Alternatively, employers may elect to utilise 
the annualised salary provisions contained in Awards. 

 

Pay and Pay Slips
Records

An employer must pay an employee at least 
monthly. Many Awards require employers to pay 
their employees at least fortnightly.

Employers are required by the Fair Work 
Regulations 2009 (Cth) (‘Fair Work Regulations’) 
to keep detailed employment records, including 
with respect to an employee’s pay, any 
loading and penalty rates that applied to their 
pay, details of tax withheld and deductions, 
superannuation and leave entitlements. 

Employers are also required to provide their employees with a pay slip when 
they pay their employees. The Fair Work Regulations set out what must be 
included on a pay slip, including gross and net wages, where an employee is 
paid an hourly wage, the number of hours worked and rate of pay for each hour 
and superannuation fund details.

More information can be found here: https://www.fairwork.gov.au/how-
we-will-help/templates-and-guides/fact-sheets/rights-and-obligations/
record-keeping-pay-slips

PAYG

Employers need to withhold Pay As You Go withholding tax amounts from their 
employees’ wages and remit those funds to the Australian Taxation Office 
(ATO), to satisfy their employees’ income tax liability.

You will need to provide your employees with a Tax File Number Declaration at 
the commencement of their employment.

More information can be found on the ATO website: https://www.ato.gov.au/
Business/PAYG-withholding/
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Superannuation
Employers are required to make compulsory 
superannuation guarantee payments on their 
employee’s ordinary time earnings. This means 
that an employer must pay superannuation 
on an employee’s wages, salary, bonuses and 
commissions arising from their ordinary hours of 
work. Superannuation is not generally payable on 
the hours that an employee who receives an hourly 
wage works overtime.

You must provide your employees with the ATO’s 
superannuation standard choice form within 28 
days of them commencing employment.

If an employee does not nominate a 
superannuation fund, you will need to open an 
account for them with your default fund. Many 
Awards specify the fund or funds that you can use 
as your default fund. 

 

Right to Work 
In Australia
If your employee is not an Australian citizen or 
permanent resident, you will need to ensure that 
their visa allows them to work in Australia, the type 
of work that they can carry out, and the hours that 
they can work.

There are criminal penalties for employers 
who employ employees in breach of their visa 
conditions.

You can check a prospective employee’s 
entitlement to work in Australia on the Department 
of Home Affairs Website:  
https://immi.homeaffairs.gov.au/visas/already-
have-a-visa/check-visa-details-and-conditions/
check-conditions-online

Workers  
Compensation  
Insurance
Employers need to arrange workers compensation 
insurance for their employees. If you need to arrange 
workers compensation insurance, you should 
contact WorkSafe https://www.worksafe.vic.gov.au/
insurance. 

If you have employees who are interstate, you may 
need to arrange separate workers compensation 
insurance in each state or territory where they are 
employed.

 

For legal help call (03) 9560 2922   |  www.sharrockpitman.com.au       Page 8 of 16

https://immi.homeaffairs.gov.au/visas/already-have-a-visa/check-visa-details-and-conditions/check-conditions-online
https://immi.homeaffairs.gov.au/visas/already-have-a-visa/check-visa-details-and-conditions/check-conditions-online
https://immi.homeaffairs.gov.au/visas/already-have-a-visa/check-visa-details-and-conditions/check-conditions-online
https://www.worksafe.vic.gov.au/insurance
https://www.worksafe.vic.gov.au/insurance


Occupational Health and Safety
The Occupational Health and Safety Act 2004 (Vic) 
(‘OHS Act’) requires employers ‘so far as is reasonably 
practicable, provide and maintain … a working 
environment that is safe and without risks to health.’

Employers must also, so far as is reasonably 
practicable:

1. Monitor the health of their employees,

2. Monitor conditions in any workplace under their 
control,

3. Advise employees about workplace health and 
safety matters, including who an employee can 
contact to make an enquiry or complaint about 
health and safety matters,

4. Keep information and records relating to the 
health and safety of employees, and

5. Engage suitably qualified people to provide advice 
to the employer on health and safety matters.

Employees also have a duty to care for the health 
and safety of themselves and others in the 
workplace, and to cooperate with the employer in 
ensuring compliance with the OHS Act.

Individuals and organisations that breach these 
provisions of the Act can face fines, and in serious 
cases where someone recklessly endangers a person 
in the workplace, imprisonment of up to five years.

Codes of Practice

WorkSafe provides Codes of Practice to assist you 
with complying with your obligations under the 
Regulations in the OHS Act, including: 

 > First aid,

 > Storage and handling of dangerous goods,

 > Confined spaces,

 > Construction,

 > Noise, and

 > Asbestos.

You should review the Codes of Practice to see if 
any apply to your business. The Codes of Practice 
can be accessed here [https://www.worksafe.vic.
gov.au/compliance-codes-and-codes-practice].
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Long Service Leave
Long service leave is generally provided for by state and territory laws. In Victoria, most employees 
become entitled to take long service leave after seven years, and they receive leave at the rate of 
1/60th of the total weeks that the employee worked for the employer or their business.

Some industries have industry specific long service leave schemes. In Victoria, the following 
compulsory portable long service leave schemes apply:

 > The Co-Invest scheme for the construction and allied industries https://www.sharrockpitman.
com.au/post/co-invest-scheme

 > The Portable Long Service Leave scheme for the 
 – Community services industry,
 – Contract cleaning industry, and
 – Security industry.

An employer whose employees are covered by a portable long service leave scheme must 
pay contributions to the scheme on account of their employees employed in those industries, 
calculated as a percentage of their employees’ wages.

You can find out more information about these entitlements from their respective websites:

 > Co-Invest: https://www.coinvest.com.au/

 > Portable Long Service Leave Authority: https://www.vic.gov.au/portable-long-service

Some Enterprise Agreements and legacy industrial instruments also provide for long service leave.
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Parental Leave
The Fair Work Act entitles eligible employees to 
take unpaid parental leave of up to 12 months, and 
in some circumstances up to 24 months with the 
employer’s agreement. 

Employees who have worked for the employer 
for at least 12 months (and in the case of casual 
employees, on a regular and systematic basis) will 
be eligible for unpaid parental leave. The employee 
must provide the employer with written notice of 
their intention to take unpaid parental leave.

Parental leave is a complex area, and we 
recommend that employers review the Fair Work 
Ombudsman’s Parental Leave and Related 
Entitlements Fact Sheet.

The Commonwealth Government provides Paid 
Parental Leave and Dad and Partner Pay. These do 
not create an additional entitlement to parental 
leave, and an employee must take leave pursuant 
to the Fair Work Act or as otherwise agreed with 
the employer.

Employers and employees can obtain more 
information about the Commonwealth 
Government’s paid leave schemes here:

 > Parental Leave Pay: https://www.
servicesaustralia.gov.au/individuals/
services/centrelink/parental-leave-pay

 > Dad and Partner Pay: https://www.
servicesaustralia.gov.au/individuals/
services/centrelink/dad-and-partner-pay

Some employers provide their own paid parental 
leave scheme in addition to the government 
scheme.

Flexible Workplace  
Arrangements
Employees who have been employed for 12 months 
(casuals must have worked on a regular and 
systematic basis) can make a request for a flexible 
working arrangement if they:

 > are the parent of, or have responsibility for the 
care of, a child who is of school age or younger,

 > are a carer within the meaning of the Carer 
Recognition Act 2010,

 > have a disability,

 > are aged 55 years or older,

 > are experiencing violence from a member of 
their family, or

 > provide support or care to a member of their 
immediate family or their household, who 
requires care or support because that person 
is experiencing violence from a member of that 
person’s family.

You can refuse to grant the request if there are 
reasonable business grounds to do so. Valid 
grounds can include, but are not limited to, the cost 
to the employer, impracticability or a likely loss of 
productivity or reduction in the level of customer 
service.

You must give employees a written response within 
21 days to advise whether or not their request is 
accepted. If you refuse the request, you must 
explain the reasons why.

If the employee is covered by an Award, you 
must also state whether there are any changes 
that you can offer the employee so as to better 
accommodate their circumstances.

If you reach an agreement that differs from what 
the employee originally requested, and they are 
covered by an Award, then the employer must 
provide a written response setting out the agreed 
changes.

If you cannot reach an agreement, and the 
employee is covered by an Award, then you can 
deal with the disagreement through the dispute 
resolution process provided for in the Award.
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Labour Hire 
An employer that provides labour hire services in Victoria must register with 
the Labour Hire Authority and obtain a licence to operate. 

An employer will be providing labour hire services if in the course of the 
employer’s business, the employer supplies one or more workers to perform 
work in another business. 

Additionally, employers of certain employees are deemed to be labour hire 
suppliers and must register with the Labour Hire Licensing Authority, even 
though they are often not traditional labour hire businesses. If an employer 
employs people to: 

 > Clean commercial premises,

 > Perform basic horticultural work (such as picking, sorting and packing fruit 
and vegetables),

 > Carry out meat manufacturing and processing, or

 > Carry out poultry processing,

they will be deemed to be labour hire providers.

More information can be found on the Labour Hire Authority’s website: https://
labourhireauthority.vic.gov.au/

 

Workplace Policies
It is recommended that you establish workplace polices. Some policies you 
may wish to establish could include:

 > Occupational Health and Safety Policy,

 > Bullying, Harassment and Discrimination Policy,

 > Equal Opportunity Employment,

 > Grievance Policy,

 > Disciplinary Policy,

 > Internet and Email Usage Policy,

 > Social Media Policy,

 > Leave Policy,

 > Work from Home Arrangements Policy,

 > Dress and Appearance Policy, and

 > Environmental Management Policy.

Workplace policies generally should not form a part of an employee’s 
employment agreement, but instead operate as ‘lawful and reasonable 
directions’. Policies help ensure that employees are treated fairly and 
consistently. They also allow an employer to hold employees accountable if 
they do not comply with these policies.
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Performance Management  
and Misconduct
If an employee is underperforming or has engaged in misconduct, it may 
be necessary to undertake a formal performance improvement process or 
undertake disciplinary action.

Further, sometimes it does become necessary to dismiss an employee.

Care needs to be taken not to unfairly dismiss an employee. Employees who have 
worked for six months or more (12 months for small businesses) and work full 
time, part time or as casuals on a regular and systematic basis are protected from 
unfair dismissal under the Fair Work Act. High income employees are not protected 
from unfair dismissal unless an Award or Enterprise Agreement covers their 
employment.

Redundancy
A redundancy arises where an employer does not require anyone to complete 
a particular employee’s job. 

Awards and Enterprise Agreements contain consultation requirements for 
employers who are considering making an employee’s position redundant. This 
includes considering whether there are alternative positions that the employee 
could fulfil within the employer’s business.

Often, employees whose employment has been terminated on the basis that 
their job has been made redundant will be entitled to redundancy pay. 

However, employees are not entitled to redundancy pay in some situations. For 
example:

 > if the employer is a small business (<15 employees) 

 > if the employee has been employed for less than 12 months.  

 > employees who are employed for a stated period of time, or for a specific 
task or project, or for a particular season

 > casual employees

 > trainees engaged only for the length of the training  
agreement; and

 > apprentices.  
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If you are terminating a full time or part time 
employee’s employment for any reason other 
than serious misconduct, you will need to 
provide the employee with notice of their 
termination or provide them with pay in lieu of 
notice.

The minimum notice that you must provide to 
an employee under the Fair Work Act is between 
1-5 weeks, depending on their length of service 
and age. Many employment agreements will 
provide for notice periods that are longer than 
the statutory minimum.

An employee that has engaged in serious 
misconduct can be dismissed without notice. 
Serious misconduct includes: 

 > a serious failure to follow lawful and 
reasonable directions,

 > sexual harassment,

 > theft, and 

 > causing a serious and imminent risk to  
health and safety.

Resignation  

A full time or part time employee can resign 
their employment by giving the employer the 
amount of notice required by their employment 
agreement or the relevant Award or Enterprise 
Agreement. The Fair Work Act itself does not set 
a minimum period of notice that an employee 
must provide to their employer.

In the absence of an employment agreement 
setting out a notice period, a court will imply a 
reasonable notice period. This may be longer 
than the statutory minimum. To avoid the 
uncertainty of a dispute over what constitutes 
a reasonable notice period, it is important that 
this is addressed in an employee’s employment 
agreement.

An employer who is terminating an employee’s 
employment by giving notice, or who has 
received an employee’s resignation may:

1. Ask that they work out the notice period,

2. Pay them in lieu of their notice period, 

3. Assign alternative duties or ask them to not 
work whilst remaining employed (commonly 
known as garden leave) provided that this 
is not inconsistent with their employment 
agreement, or

4. Mutually agree for their employment to finish 
earlier than the expiry of the notice period.

Termination of Employment and Resignation
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Post-employment  
Obligations and References
An employee may have a number of post-employment obligations to their 
employer.

An employee is required to maintain the confidentiality of the employer’s 
confidential information indefinitely after the cessation of their employment. 
They must not misuse any intellectual property belonging to their previous 
employer.

Many employers seek to prevent employees from soliciting their customers or 
employees, or working in a competing business, after the cessation of their 
employment. Such restraints of trade must be agreed between the employer 
and employee for them to be effective (generally they are included in their 
employment agreement). Notwithstanding that an employee has agreed to 
the restraints, the courts take the view that the restraints are unenforceable 
unless the employer can establish that the restraints are reasonably 
necessary to protect the employer’s legitimate business interests. It is 
therefore important that any restraints of trade are carefully drafted and are 
reasonable with respect to their duration, scope and geographical location.

Employers may provide past employees with verbal or written references, or 
a statement of service setting out the employee’s role, position, duties and 
period of service. Where an employer does provide a reference, they must not 
make false or misleading statements.
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