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When a divorce—also called a dissolution of marriage—is imminent, meeting with an 
estate planning attorney is not usually at the top of anyone’s “to do” list.  But, it should 
be.   
 
Divorces can take a fairly long time, even months or years to complete.  It’s 
important to consider what would become of your assets, or even your physical 
self, should you become incapacitated or die before the divorce has been 
finalized.   
 
And, for those who have made it through the proceedings, now is the time to update 
estate planning documents such as wills and trusts to remove your ex from 
positions of authority and name new individuals whom you trust to act on your behalf. 
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What Is Estate Planning? 
 
Estate planning offers legal protection for families and individuals through all of life’s 
transitions. Using tools such as wills, trusts, powers of attorney and health care 
directives, estate planning helps individuals protect their wishes, safeguard their 
assets and ensure provision and care for loved ones following their death or 
incapacity. 
 
 
 

What Does Estate Planning Have  
To Do With My Divorce? 
 
If you do not update your legal documents before, during or after your divorce, 
you could experience one of the following nightmares: 
 
You become incapacitated during divorce proceedings and your soon-to-be ex could 
still have authority over your medical and financial affairs. 
 
You die without updating key beneficiary designations and your ex-spouse stands to 
inherit from your estate. 
 
 Even though you meant to protect your assets for your children’s use, you die before 
the divorce is final and your financially unstable ex gets everything, leaving the 
children nothing. 
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Won’t A Divorce Automatically Prevent My  
Ex-Spouse From Inheriting My Estate? 
 
Not necessarily. While some states offer 
estate planning protections for those who 
are legally divorced, many do not.  And, 
even if you are in a state that has 
protections, they still will not help you if:  
 
You list your ex as a beneficiary on an 
account outside of your will or trust.  A 
divorce does not nullify the beneficiaries 
named on accounts such as life insurance 
policies, investment accounts and bank 
accounts. The divorce is NOT final. Your 
ex will still stand to inherit from your 
estate or call the shots over your affairs if 
something happens during the 
proceedings. 
 
Another concern arises if you and your 
spouse are co-trustees or joint owners on 
various accounts.  Again, if you become 
incapacitated, the spouse could access 
and use all kinds of property that you 
would not want him or her to have access 
to.  This becomes a real worry when you realize that this person could actually buy or 
sell property or even take out loans without your consent. 
 
In order to protect your interests during or after a divorce, it makes good sense to talk 
with an estate planning attorney.  A qualified attorney can offer advice on where you 
may be vulnerable.  You may need to work with him or her quickly in order to revoke 
key legal documents and contact appropriate financial institutions to ensure they 
are aware of the revocation. 
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Supreme Court Favors  
Ex-Wife Over Widow In Battle 
For Life Insurance Proceeds 
 
When Warren 
Hillman died in 
2008 at the age of 
66, his assets 
included a life 
insurance policy 
worth 
$124,558.03. For 
five years his ex-
wife and his 
widow fought over that money. The U.S. 
Supreme Court found that Judy 
Maretta, who Hillman divorced 10 years 
before he died, was entitled to every 
penny of it. (The Court’s decision in 
Hillman v. Maretta.) 



The Big Six 
 
Many people are surprised to learn that their most important legal and financial 
documents are not automatically made null and void after divorce. 

Instead, key provisions in your will, trust, powers of attorney, retirement accounts, life 
insurance policies, etc., must be updated to ensure your ex-spouse is no longer 
named as a beneficiary or in a position of authority over your personal affairs.  

You may also need to select a new executor, power of attorney and health care 
surrogate whom you trust to oversee your finances and uphold your wishes if the 
unthinkable happens. Once you remove your ex from these roles, it’s critical to fill the 
void. 

To ensure your legal documents are up to date and created with your future protection 
and financial security in mind, talk to your trusted advisor about amending the 
following: 

 

     Wills and Trusts:  It’s a good idea to start fresh with a will or trust after 
divorce.  Some states will automatically void a will after a divorce is final (leaving 
you with nothing in place), while others will continue to honor a will that leaves 
everything to your ex (not good!) And, what if something happens to you during 
the proceedings?  Your ex may still stand to inherit all of your estate.  Avoid this 
by creating fresh documents that name a new executor, trustee and 
beneficiaries as soon as legally possible. 
 

     Power Of Attorney: This document determines who can act on your behalf 
and manage your finances should you become unable to do it yourself. Most 
people would shudder at the idea of their ex having the ability to pay bills, 
access accounts and sell assets on their behalf. The power of attorney gives the 
named party significant financial authority, so if your ex is still named on the 
document, it's a good idea to revoke it as soon as possible. 

Legal  
Documents  

To Update 6 

4 

1 

2 



 
Health Care Directives- Your healthcare directives (also referred to as a 
healthcare power of attorney) name the party who can make medical decisions 
on your behalf in an emergency. If you do not amend this document, your ex-
spouse may bear the responsibility of making life or death decisions for you and 
managing your future healthcare needs. In the event of a serious health care 
crisis or future disability, it’s critical to have someone you trust and with whom 
you feel comfortable named on this document. 
 
Beneficiary Designations- Most insurance policies, bank accounts, retirement 
accounts and investment accounts include the designation of a beneficiary. This 
is the person who will receive some or all of the money from that policy or 
account upon your death. If you do not manually update each and every 
beneficiary designation where your ex-spouse is named, he or she may still 
legally inherit your money after your passing. Overlooked beneficiary 
designations cause major devastation to families every single day, so don’t wait 
to update your accounts. 
 
Deeds and Titles- If your divorce decree requires the transfer of titles to 
property (automobiles, boats, etc.), it is essential that you, and more importantly 
your ex-spouse, sign and deliver the necessary documents to complete the 
transfer. 
 
Guardians for Minor Kids- After a divorce, it’s important to revisit your 
guardian nominations for minor kids to let the court know whom you now want to 
raise them, should you pass away.  While your ex-spouse would most likely get 
custody in your absence, this information will be helpful should your ex-
predecease you or be found unwilling/unfit to serve. 
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Timing Is Everything 
 
Most states have strict rules about exactly when in the divorce process your estate 
planning documents can be altered or updated.   
 
For those considering a divorce, certain provisions in your estate planning 
documents may require that your soon-to-be ex be notified of the changes you are 
seeking to make.  Your lawyer can help guide you as to which changes can be made 
privately and which require your spouse’s consent.  Regardless, prior to filing for 
divorce is generally the best time to update your documents for maximum protection 
heading into the proceedings. 
 
During a divorce, many jurisdictions provide for an Automatic Temporary 
Restraining Order (“ARTO”), which does not permit the revocation of a trust, the 
changing of life insurance beneficiaries, retirement plan beneficiaries, pension plans, 
employee benefit plans and other “non-probate” transfers.  The purpose of the ARTO 
is to maintain the status quo of asset ownership until the division of asserts is 
complete.  A good estate planning lawyer will help you work within the framework of 
these laws to change as many documents as legally possible and protect your 
interests during the remainder of the proceedings.   
 
Once a divorce is finalized, all of your legal documents are fair game.  This is 
the perfect time to revoke old documents, create new ones and choose new authority 
figures whom you trust to oversee your affairs in the event of your death or incapacity.  
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Take Back Control: Start The Process Of 
Estate Planning Today For Future Peace of 
Mind 
 
No matter which stage of the 
divorce process you find yourself in 
today, if you would like to be 
absolutely certain that your ex (or soon
-to-be-ex!) will not have control over 
finances or your medical decisions, we 
invite you to call the lawyers at The 
Chubb Law Firm to schedule a free 
Peace of Mind Planning Session 
 ($750 value). 
 
During this comprehensive session, 
our attorneys will help you identify any 
areas in which you may be vulnerable during or after divorce and help you begin to 
understand what steps must legally be taken to guarantee your future financial 
protection and peace of mind.  
 
Whether it’s amending beneficiary designations, creating new wills and trusts, 
protecting assets from an ex-spouse or even beginning the process of protecting the 
proceeds of a divorce settlement in the event of a future re-marriage, we can 
introduce you to an easy process that will allow you to get your affairs in order, 
quickly, to ensure long-term protection and total control. Simply call our Fair Oaks law 
firm at (916) 241-9661 to get started.  
 
We hope that you found the information in this guide useful and we are looking 
forward to helping you start this next phase of your life on a solid legal and financial 
foundation.  Don’t wait to schedule your Peace of Mind Planning Session; again, this 
in-depth meeting is free, educational and one of the most empowering steps 
you will take as you head into the future.  We look forward to helping along in 
your journey. 
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About the Author  
 
Heather R. Chubb is a Life Transitions Lawyer based in the 
Sacramento, California, area who received her law degree 
from University of the Pacific McGeorge School of Law, cum 
laude.  Because she truly listens to her clients, Heather is 
able to transform clients’ visions into plans that meet their 
desires and exceed their expectations. 

Heather is a member of the State Bar of California Trusts and 
Estates section, Sacramento Estate Planning Council, 
NAELA and Wealth Counsel, LLC,  a national organization of 
wealth planning professionals dedicated to collaborative 
comprehensive planning. 

The Chubb Law Firm: Our Mission 

Our team helps you make the best legal decisions for you and the people you love. 
We make planning easy, understandable and comfortable. We believe the practice of 
law is not about papers; it’s about people and relationships. 

We also believe that an estate plan should include more than just passing financial 
wealth to the next generation. It should represent whole family wealth, a legacy of 
financial, spiritual, human and intellectual values. So whether we’re developing a 
foundational estate plan, special needs plan, elder law/Medi-Cal plan, or advanced 
plan, our focus is always you, your personal and financial needs, and your goals. 
 
The Chubb Law Firm 
1833 Iron Point Road, Suite 120 

Folsom, CA 95630 

www.chubblawfirm.com 
(916) 241-9661 
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