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coverage for losses associated

with the COVID-19 pandemic

is satisfying the requirement

of “direct physical loss, dam

age, or destruction to prop

erty.” Can the COVID-19 virus

bo considered property dam

age for purposes of a busi

ness interruption claim?

Although the COVID-19

virus arguably may not

result in any permanent

physical damage to property
because it is transmitted

through the air or from

touching infected surfaces, the virus may

be present in buildings, vehicles, and other

enclosed spaces and surfaces. Whether the

virus infected a particular business, even

for a temporary period of time, may be an

important factor in determining coverage.

In analogous cases, some courts have

found that the presence of harmful sub

stances at or on physical property can con

stitute sufficient “property damage” to

trigger coverage. For example, in Gregory

Packaging v. Travelers,'' a federal court
found that an accidental release of ammo

nia from a refrigeration system that ren

dered plaintiff’s buildings temporarily

uninhabitable to be sufficient property

damage to trigger coverage.

The court stated that “property can sus

tain physical damage without experiencing

structural alteration.” Courts in other juris

dictions have rendered comparable rulings.

Although these rulings support the

argument that property damage for cover

age purposes occurs when the COVID-19

virus was present at the insured’s business,
other courts conclude otherwise.^

Furthermore, if a covered location

sustains some physical damage because of
a lack of office maintenance or a loss of

power or other utilities to that location as a

2

The COVID-19 pan

demic is causing severe

disruptions and economic
losses to businesses in

Louisiana, the nation,

and the world. As of this

writing, most states have
shuttered schools, dis

couraged or prohibited

public gatherings, post

poned elective medical

procedures, and restricted
restaurants to takeout

service only.
The loss of income

caused by such closures, supply chain

disruptions, and limitations on daily com

mercial activities will undoubtedly lead
businesses of all sizes to seek insurance

coverage through the business interruption

provisions found in their commercial prop

erty policies.

This brief article provides an overview of

business interruption claims and identities

some of the more common issues that may

arise in such coverage disputes.

J.Cullens

Business interruption insurance
Business interruption insurance is gener

ally intended to cover losses caused by direct

interruptions to a company’s operations, in

cluding fire or natural disaster. A typical

business interruption provision reads:

We will pay for the actual loss of business

income you sustain due to the necessary

suspension of your “operations” during

the period of “restoration.” The suspen

sion must be caused by the direct physical

loss, damage, or destruction to property

The loss or damage must be caused by or
result from a covered cause of loss.

The first and most obvious challenge to

triggering traditional business interruption
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result of COVID-19, the requirement of “direct physical loss

of or damage to” may be satisfied. Again, this determina

tion may depend upon the precise language of the applica
ble policy.

Specific policy provisions
Some insurance policies — including those sold to hospi

tality and health-care businesses — expressly provide

insurance coverage for losses caused by “communicable or

infectious diseases” without requiring physical damage to

insured property. Such specific provisions, often referred to

as “infectious disease extensions,” are typically found in an

endorsement or a separate, supplemental policy.

However, after the SARS epidemic of the early 2000s,

insurance companies began to exclude viral or bacterial

outbreaks from standard coverage. In 2006, the Insurance

Services Office (known as ISO in the insurance industry)

adopted an exclusion for its members to use when attempt

ing to exclude coverage for virus-related losses, including

business interruption losses.
Often titled “Exclusion for Loss Due to Virus or Bacte

ria,” it typically provides;
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We will not pay for loss or damage caused by or resulting

from any virus, bacterium or other microorganism that

induces or is capable of inducing physical distress, ill

ness or disease.

Needless to say, but whether the insurance policy at issue

contains such a specific exclusion regarding viruses is a

threshold determination in any coverage analysis.

Additionally, in the event that a federal, state, or local

governmental authority limits or prohibits access to loca

tions covered by a given policy, a business may have “civil

authority” coverage for income losses. A policy’s “civil

authority” coverage may or may not require physical dam

age to covered property.

And if physical damage is required, there will likely be

disagreements regarding whether a particular business was

closed because of property damage or merely as a prophy
lactic measure.

Our highly specialized, unique team has over 30
years of litigation financing experience.This Program
allows your law firm to finance all expenses related
to each individual personal injury case. We provide
detailed reporting & tracking of all interest and
expenses every month which can be later paid with
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Contingent business interruption
Another means of potential recovery for business losses

caused by COVID-19 is “contingent business interruption”

coverage, which covers losses sustained as a result of dam

age to property of any direct supplier or customer of the in

sured.’ Significantly, the “supplier” whose property triggers

contingent business interruption coverage may not be lim

ited to the manufacturer or distributor of goods, or even a

third-party who has a contract with the insured.

The airline, cruise ship, or truck that brings customers or

goods to a business that sustains business losses may trigger

coverage. Also, depending upon the wording of the subject
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Endnotes

1. 2014WL6675934(D.N.J.2014).

2. See also, Yale Univ.v.Cigna,224 F.Supp.2d 402 {D.Conn.2002)
(lead emissions considered a direct physical loss): Columbi-

aknit, Inc v. Affiliated FM Ins. Co., 1999 WL 619100 (D. Or. 1999)

(mildew exposure); Matzner v.Seaco Ins. Co., 1998 WL 566658

(Mass.Super. 1998) (carbon monoxide exposure; "direct phys
ical loss"considered ambiguous);/Hurray vcSfofe farm, 509

S.E.2d 1 (W.Va. 1998) ("Losses... may exist in the absence of

structural damage"):FarmersIns.Co.v.Trutanich,858 P-2d 1332

(Or. 1993) (odors from illegal methamphetamine).
3. See, e.g.. Universal Image v. Chubb, 703 F. Supp. 2d 705

(E.D. Mich. 2010) (intangible harms like odors or mold and

bacteria in an FIVAC system did not constitute physical
damage); and Great Northern Ins. Co. v. Benjamin Franklin Fed.

Sav.&Loan,793 F.Supp.259 (D.Or. 1990),offW,953 F.2d 1387

(9th Cir. 1992) (asbestos contamination not considered a

physical loss).
4. See,e.g.,Archer-Danielsv.PhoenixAssur.Co.,936 F.Supp.534

(S.D. III. 1996).

5. For a recent case discussing the recovery of business
interruption losses, see Oschner v. Lexington Ins. Co., 226

F.Supp.3d 658 (E.D. La. 2017).

policy, losses caused by non-physical business interruption
may be covered.

Causation, damages, and mitigation
It is important to keep in mind that to recover for

business interruption losses, the insured bears the burden

of proving that COVID-19 (or governmental action) caused
the actual losses sustained. Proving the basis and extent of

recoverable damages often requires expert testimony.'’

Moreover, the insured has the obligation to mitigate its

losses, and the cost of such mitigation efforts may or may not

be covered by a particular policy A business with  a potential

business loss claim should keep proper records of its loss,

promptly notify its insurers of its claim, and stand ready to

pursue coverage in court if necessary

Given the spread of the COVID-19 crisis and the uncer

tainty it has created, it is important for businesses and their

counsel to understand the business interruption coverage

they may have in place. Starting with the language of the

applicable policy, coverage needs to be assessed on a case-

by-case basis.

There is no simple or universal answer to these coverage

questions.
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