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STATE OF LOUISIANA 

DIVISION OF ADMINISTRATIVE LAW 

 

DEPARTMENT OF INSURANCE and 

STATE OF LOUISIANA 

* DOCKET NO. 2020-3536-INS 

*  

 *  

IN THE MATTER OF *  

 *  

LOUISIANA ASSOCIATION OF 

HEALTH PLANS, INC.1 

* 

* 

 

******************************************************************************* 

ORDER GRANTING THE DEPARTMENT OF INSURANCE’S 

DECLINATORY EXCEPTION OF LACK OF SUJECT MATTER JURISDICTION 

 

The Louisiana Association of Hospital Plans, Inc. (LAHP)2 appealed two emergency rules 

that the Commissioner of Insurance (Commissioner)3 promulgated pursuant to language contained 

in proclamations issued by Governor John Bel Edwards regarding the COVID-19 (coronavirus) 

outbreak in this state.  LAHP’s appeal seeks an order invalidating certain parts of the two 

emergency rules, which are Emergency Rule 36 (ER 36) and Emergency Rule 40 (ER 40).  On 

April 7, 2020, the Commissioner filed a declinatory Exception of Lack of Subject Matter 

Jurisdiction (Exception) as to LAHP’s appeal.  The Commissioner’s declinatory exception is 

granted because the Division of Administrative Law does not have jurisdiction to adjudicate the 

core issues raised in LAHP’s appeal.   

 

                                                
1 The caption associated with the initial appeal pleading filed by the Louisiana Association of Health Plans, Inc. 

(LAHP) was “Louisiana Association of Health Plans, Inc. v. State of Louisiana, the State of Louisiana through the 

Department of Insurance, and James J. Donelon in his capacity as Commissioner of the Louisiana Department of 

Insurance.”  However, LAHP is appealing an action taken by the Department of Insurance through its commissioner.  

As such, the caption has been changed to reflect that LAHP is an appellant.  Nevertheless, for simplicity’s sake, the 

initial appeal pleading will hereafter be referred to as the “Petition.” 
2 LAHP is a Louisiana non-profit corporation comprised of members which are health benefit organizations.  LAHP’s 

Petition at page 1, paragraph 2. 
3 LAHP’s Petition referenced both the Commissioner of Insurance and the Department of Insurance (Department).  

Because the Department acts through its Commissioner, for the sake of simplicity and consistency the undersigned 

will refer to either or both only as “the Commissioner.” 
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Background 

In response to the coronavirus pandemic affecting the state of Louisiana, Governor John 

Bel Edwards (Governor Edwards) issued the following relevant proclamations:   

 Proclamation No. JBE 2020-25 (Proclamation 25) was issued March 11, 2020.  This 

proclamation declared a public health emergency and invoked the Governor’s powers 

under La. R.S. 29:760, et seq.4 

 

 Proclamation No. JBE 2020-29 (Proclamation 29) was issued March 14, 2020.  This 

proclamation granted the Commissioner “limited authority from the Governor to 

suspend provisions of any regulatory statute of Title 22 of the Louisiana Revised 

Statutes of 1950 concerning any health insurance policy or contract relative to the 

current public health emergency.”5  

 

 Proclamation No. JBE 2020-33 (Proclamation 33) was issued March 22, 2020.  This 

Proclamation ordered certain businesses to close and imposed a “stay-at-home” order 

for persons employed in non-essential businesses. 

 

 Proclamation No. JBE 2020-37 (Proclamation 37) was issued March 26, 2020.  This 

proclamation granted the Commissioner a “limited transfer of authority from the 

Governor to suspend provisions of any regulatory statute of Title 22 .  .  .  

concerning commercial insurance policies rated using auditable exposure bases.”6 

 

 Proclamation No. JBE 2020-41 (Proclamation 41) was issued April 2, 2020.  This 

proclamation states that the Commissioner “shall continue to have limited authority 

from the Governor to suspend provisions of any regulatory statute of Title 22 of the 

Louisiana Revised Statutes of 1950 concerning any health insurance policy or contract 

relative to the current public health emergency7. . . . [and] . . .  [t]he Commissioner . . . 

shall have limited transfer of authority from the Governor to suspend provisions of any 

regulatory statute of Title 22 . . . concerning the cancellation, termination, nonrenewal, 

and non-reinstatement provisions of Title 22.”8 

 
As support for their issuance, each of the Governor’s proclamations cites the Louisiana 

Homeland Security and Emergency Assistance and Disaster Act, La. R.S. 29:271, et seq.9  La. 

                                                
4 Proclamation Number JBE 2020-25, Section 1. 
5 Proclamation Number JBE 2020-29, Section 3. 
6 Proclamation Number JBE 2020-37, Section 4(A). 
7 Proclamation Number JBE 2020-41, Section 8(A). 
8 Id. at Section 8(B). 
9 See Proclamation 29, page 1, paragraph 1; Proclamation 37, page 1, paragraph 1; and Proclamation 41, page 1, 

paragraph 1. 
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R.S. 29:766(D)(1) of that Act declares that it is within the Governor’s power to “suspend the 

provisions of any regulatory statute prescribing the procedures for conduct of state business, or 

the orders, rules or regulations of any state agency, if strict compliance with the provisions of 

any statute, order, rule, or regulation would in any way prevent, hinder, or delay necessary 

action in coping with the emergency.”  

 Following issuance of Proclamation 25 and Proclamation 29, the Commissioner 

promulgated ER 36, with an effective date of March 17, 2020.10  Following issuance of 

Proclamation 33 and Proclamation 37, the Commissioner promulgated ER 40, with an effective 

date of March 26, 2020.11 

A. LAHP’s appeal  

LAHP appealed the Commissioner’s promulgation of ER 36 and ER 40 on April 7, 2020.  

The appeal seeks the following relief: 

(i) an immediate stay of the efficacy and enforcement of §3113 of ER 36 and §§4005, 

4007, 4019, 4021, 4027, and 4043 of ER 40 pursuant to La. R.S. 22:2204; 

 

(ii) a hearing on its demand for stay pursuant La. R.S. 22:2204; 

 

(iii) a hearing on the merits of its appeal; and 

 

(iv) a declaratory judgment finding the referenced provisions of ER 36 and ER 40 invalid 

and unconstitutional.12   

 

 

 

 

 

 

 

                                                
10 See Louisiana Administrative Code (LAC) 37:XI.3127.  Section 3127 of ER 36 states that the emergency rule was 

only effective until April 9, 2020.  However, the questions of whether ER 36 expired on April 9, 2020, and if so, 

whether its expiration rendered LAHP’s appeal moot as to that emergency rule are beyond the scope of this Order. 
11 LAC 37:XI.4043. 
12 LAHP’s Petition, page 18, paragraphs 62 through 65. 
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B. The Commissioner’s Exception of Lack of Subject Matter Jurisdiction 

The Commissioner’s April 7, 2020, Exception contends that the Division of Administrative 

Law (DAL) does not have authority to grant the relief requested in LAHP’s appeal.  Specifically, 

the exception argues that  

 DAL lacks authority and jurisdiction to opine on the constitutionality of statutes 

or administrative rules; 

 

 DAL generally lacks authority and jurisdiction to opine on the construction of statutes; 

 

 The sole and exclusive methods of challenging the Commiss ioner’s rulemaking 

regarding ER 36 and ER 40 is pursuant to La. R.S. 49:953 or 49:963, both of which 

vest authority exclusively in district court; and 

 

 DAL’s sole statutory function is to preside over “adjudications,” a term that 

expressly does not include rulemaking issues.13 

 

CONCLUSIONS OF LAW14 

The Commissioner’s Exception of Lack of Subject Matter Jurisdiction is granted because 

DAL does not have jurisdiction to determine constitutional issues, and DAL lacks jurisdiction to 

construe, interpret, apply, validate, or invalidate the gubernatorial proclamations under the authority 

of which ER 36 and ER 40 were promulgated. 

Preliminary Considerations Regarding DAL Jurisdiction to Determine  

Constitutionality of Administrative Rules 

LAHP’s appeal raises two issues with respect to the validity of ER 36 and ER 40.  The first 

issue is whether these two emergency rules violate the Louisiana Constitution; the second issue is 

whether the emergency rules exceed the statutory authority granted to Governor Edwards and/or 

the Commissioner.  Both issues are appealable under La. R.S. 49:963 of the Administrative 

                                                
13 Exception, page 1; see also Memorandum in Support of Exception of Lack of Subject Matter Jurisdiction. 
14 Any arguments raised in either the Commissioner’s Exception or in LAHP’s opposition to the Exception that are 

not specifically addressed in this Order were not addressed because resolution of those arguments was not necessary 

to the determination that, in these particular circumstances, DAL lacks subject matter jurisdiction over LAHP’s appeal. 
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Procedure Act (APA) because they raise questions regarding the “validity or applicability of a 

rule.”15   

Importantly, however, La. R.S. 49:963 was enacted in 1966, thirty years before the creation 

of DAL.16  Only one legislative change has been made to La. R.S. 49:963 since the creation of 

DAL, and that change did not address the statutory requirement under section (D) that before a 

declaratory judgment may be brought in district court, a potential plaintiff must first request “the 

agency” to determine the validity or applicability of the rule in question.17 

Prior to the creation of DAL, “the agency” responsible for determining the validity or 

applicability of a rule would have been the agency that promulgated the rule.  Upon the creation of 

DAL, however, responsibility for conducting an “adjudication” passed to DAL with respect to any 

“board, commission, department, or agency of the executive branch of government” unless a 

statutory or constitutional exemption was provided.18  The Department of Insurance is not 

statutorily or constitutionally exempt from DAL’s adjudicatory jurisdiction.  Thus, DAL is “the 

agency” responsible for adjudicating appeals regarding actions taken by the Commissioner.19   

                                                
15 See La. R.S 49:963(A)(1).  As correctly pointed out by the Commissioner in the Exception, LAHP could have 

challenged the validity of ER 36 and ER 40 by bringing its case directly to the district court under the authority of La. 
R.S. 49:953(B)(3).  That statute does not have a prerequisite that an agency must first be asked to “pass upon the 

validity or applicability of the rule in question” as does La. R.S. 49:963(D).  However, if the action had been brought 

under La. R.S. 49:953(B)(3), it would have been limited to whether the two rules met “the criteria for adoption of an 

emergency rule”—in other words, whether a true emergency existed that justified promulgation of the emergency 

rules.  See La. R.S. 49:953(B)(3).  Because LAHP questions whether ER 36 and ER 40 are constitutionally valid, and 

whether the two rules exceed the authority granted to the Commissioner either by statute or by gubernatorial 

proclamation, La. R.S. 963 is the statutory vehicle under which DAL’s jurisdiction to decide LAHP’s appeal must be 

considered. 
16 See Acts 1966, No. 382, § 13, effective July 1, 1967.  See also Acts 1995, No. 739, § 2, effective October 1, 1996. 
17 See Acts 1997, No. 1043, § 1, effective July 11, 1997 (adding “subsection E,” which allows certain rules to be 

judicially declared invalid). 
18 See La. R.S. 49:992(D)(1) (declaring that except as otherwise provided, “the provisions of this Chapter shall apply 
to any board, commission, department, or agency of the executive branch of government”); see also La. R.S. 

49:992(A)(2) (providing that “[o]n or after October 1, 1996, the division shall commence and handle all adjudications 

in the manner provided by the Administrative Procedure Act”). 
19 La. R.S. 22:2191 requires that the “division of administrative law shall hold the hearing demanded” by the person 

aggrieved by “any act, order of the commissioner, or failure of the commissioner of insurance to act.” 
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This responsibility would, in the normal course of events,20 include determining “the 

validity or applicability of a rule” under La. R.S. 49:963 of the APA because such a determination 

necessarily involves an “agency process for the formulation of a decision or order” (i.e., an 

“adjudication”).21  In this regard, the Commissioner’s argument that an “adjudication” cannot 

include determination of the validity or applicability of a rule because the APA’s definition of a 

“decision or order” does not include rulemaking is rejected.  The phrase “other than rulemaking” 

in that definition is merely an acknowledgement that “rulemaking” results in the creation of rules 

rather than in a “decision or order” that is the “final disposition . . . of an agency.”22   

Louisiana’s First Circuit Court of Appeal impliedly23 recognized DAL’s jurisdiction to 

determine the validity and applicability of rules under La. R.S. 49:963 in Mid-City Automotive, 

L.L.C. v. Department of Public Safety and Corrections.24  In that case, a towing company had its 

towing storage license suspended, and it appealed the suspension to DAL.25  After the suspension 

was upheld by the administrative law judge, Mid-City Automotive, L.L.C. (Mid-City) sought 

declaratory and injunctive relief in the district court.26  Similar to the instant matter, Mid-City 

alleged that the Louisiana Administrative Code article under which the suspension took place was 

unconstitutional, and that it exceeded the scope of authority granted to the agency by the 

                                                
20 LAHP’s appeal does not fit within the “normal course of events” for the reasons set forth below in the section of 

this Order devoted to “LAHP’s Statutory Authority Challenge” at pages 11 to 14. 
21 See La. R.S. 49:951(1) (defining an “adjudication”).   
22 See La. R.S. 49:951(3) (defining a “decision or order”). 
23 The Mid-City Automotive court noted that “[t]he administrative proceeding by which Mid-City’s suspension was 

upheld is not part of the record on appeal in this matter.”  267 So. 3d at 169 n. 4.  Moreover, in discussing Mid-City’s 

constitutional challenge to the applicable administrative code article, the court determined that Mid-City was not 

required to request prior agency review of its constitutional claims because “an administrative agency lacks 

jurisdiction to rule on the constitutionality of its own rules.”  See id. at 173 (emphasis added).  This language indicates 

the court may have assumed the Department of Public Safety, not DAL, conducted the administrative proceeding.  
Thus, it may be assumed, but not established, that the court was aware the administrative proceeding was conducted 

by DAL. 
24 No. 2018-0056 (La. App. 1 Cir. 11/7/18), 267 So. 3d 165. 
25 See DAL Docket No. 2016-1731-TESS. 
26 See Mid-City Automotive, 267 So. 3d at 169. 
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legislature.27  The appellate court held that Mid-City was not required to request administrative 

review of its constitutional claims before filing suit in district court, but that La. R.S. 49:963 did 

require a prior request for administrative review of Mid-City’s claim that the code article 

“exceed[ed] the statutory authority of the agency.”28  Ultimately, the appellate court held that it 

“must remand in order for the district court to determine whether Mid-City satisfied the 

requirements of La. R.S. 49:963(D)” before filing for relief in the district court.29 

Turning to the constitutional challenge in this case, Louisiana’s First Circuit Court of 

Appeal has decided numerous cases in which it has found that agencies lack the authority to 

determine the constitutionality of their own administrative rules.30  However, the reasoning of 

these cases appears to be founded on the fact that “[j]urisdiction to pass upon the constitutionality 

of its own rules would be inconsistent with [that agency’s] rule-making function.”31  In this 

instance, however, DAL is not the rule-making agency regarding the emergency rules at issue, and 

DAL would not be “pass[ing] upon the constitutionality of its own rules.”  Thus, Mid-City 

Automotive’s holding that an agency cannot determine the constitutionality of its own rules is 

inapplicable here.  The same is true of identical holdings in the other cited cases because none of 

them determined whether a separate agency (in this case, DAL) may determine the 

constitutionality of another agency’s rules.32   

                                                
27 See id. at 172. 
28 Id. at 173. 
29 See id. at 174. 
30 See, e.g., Mid-City Automotive, 267 So. 3d 165; La. Chem. Assoc. v. Dep’t of Envt’l Qual., 577 So. 2d 230, 234 (La. 

App. 1st Cir. 1991); Casse v. Sumrall, 547 So. 2d 1381, 1383 (La. App. 1st Cir. 1989).   
31 Clark v. Dep’t of Transp. and Dev., 413 So. 2d 573, 577 (La. App. 1st Cir. 1982) (emphasis added).   
32 For the same reason, the three earlier First Circuit cases cited in footnotes 30 and 31, supra, do not apply to the 
question of whether DAL may determine the constitutionality of another agency’s rules.  It is also worth noting that 

all three earlier cases cited in footnotes 30 and 31 predated the creation of DAL.  Of course, if the term “the agency” 

in La. R.S. 49:963(D) were to be judicially determined to mean that, even after the creation of DAL and the transfer 

to it of certain adjudicatory authority, the agency that promulgated the rule must “pass upon the validity or applicability 

of the rule in question,” DAL would still not have jurisdiction of LAHP’s appeal.   
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Nevertheless, as set forth below, a more fundamental “separation of powers” reason 

precludes DAL from determining the constitutionality of administrative rules.  Similarly, as also 

set forth below, because ER 36 and ER 40 were promulgated solely under the authority of 

gubernatorial proclamations rather than under the rulemaking authority statutorily granted to the 

Commissioner, DAL cannot accept jurisdiction to determine whether ER 36 and ER 40 exceeded 

the statutory authority granted to Governor Edwards and/or the Commissioner.  

LAHP’s Constitutional Challenge 

LAHP seeks a determination that ER 36 and ER 40 “contravene the Louisiana 

Constitution.”33  The undersigned does not have jurisdiction to make such a determination because 

DAL is “not constitutionally allowed to exercise the judicial power of the state.”34   

Sections 1 and 2 of Article II of the Louisiana Constitution establish three separate 

branches of government and provide that no branch may exercise powers belonging to another.  

DAL is a legislatively-created administrative body that is part of the executive branch of 

government.35  As such, DAL’s functions are quasi-judicial; they are not judicial.36  Only the 

judicial branch has the authority to declare statutes unconstitutional.37  

Nevertheless, LAHP asserts two grounds38 for finding that DAL does have jurisdiction to 

determine the constitutionality of ER 36 and ER 40.  First, LAHP asserts that the caselaw cited in 

                                                
33 LAHP’s Petition, page 10, paragraph 27.  Technically, LAHP is not appealing the entirety of ER 36 and the entirety 

of ER 40.  Rather, the appeal addresses the validity and effect of §3113 of ER 36 and §§4005, 4007, 4019, 4021, 

4027, and 4043 of ER 40.  For the sake of simplicity and clarity, however, this Order refers to the sections at issue in 

each emergency rule as, respectively, “ER 36” and “ER 40.” 
34 Wooley v. State Farm Fire and Cas. Ins. Co., 2004-882 (La. 1/19/05), 893 So. 2d 746, 764. 
35 See La. R.S. 49:991 et seq. 
36 Wooley, 893 So. 2d at 763. 
37 Church Point Wholesale Beverage v. Tarver, 614 So. 2d 697, 702 n. 8 (La.1993); Red River Coors, Inc. v. 

McNamara, 577 So. 2d 187 (La .App. 1st Cir.1991); State v. Board of Sup'rs of Elections, 173 So. 726, 731 (La. 1937). 
38 Within the same section discussing LAHP’s constitutional challenge, LAHP’s Memorandum in Opposition to 

Exception of Lack of Subject Matter Jurisdiction (Memorandum in Opposition) contends that its constitutional 

challenge is “secondary” to the issue of the Commissioner’s statutory authority.  See Memorandum in Opposition, 

page 9, heading IV; see also id. at page 14, contending that LAHP’s constitutional claims are “a secondary 

consideration to whether the Commissioner exceeded his actual authority.”  Whether “secondary” or “primary,” 
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the Commissioner’s Exception regarding an administrative agency’s lack of jurisdiction over 

constitutional issues deals only with the constitutionality of statutes, and LAHP is challenging the 

constitutionality of two emergency rules.39  Second, LAHP contends that administrative jurisdiction 

is proper because the specific sections of ER 36 and ER 40 at issue are “severable” from the 

remainder of the two emergency rules.  Neither of these arguments establishes subject matter 

jurisdiction in DAL to determine the constitutionality of ER 36 and ER 40. 

(i) Whether “statute” or “rule,” DAL lacks jurisdiction to determine constitutionality 

The fact that the caselaw cited in the Exception regarding determinations of 

constitutionality centers on statutes rather than rules is a distinction without a difference.  LAHP’s 

argument in this regard misses the central point.  Regardless of whether a “statute” or a “rule” (or 

an “emergency rule”) is at issue, a challenge to its constitutionality requires examination and 

construction of the language of Louisiana’s constitution.  Article II, Section 1 of the constitution 

provides that “[t]he powers of government of the state are divided into three separate branches: 

legislative, executive, and judicial.”  Article II, Section 2 of the constitution provides that “[e]xcept 

as otherwise provided by this constitution, no one of these branches, nor any person holding office 

in one of them, shall exercise power belonging to either of the others.”40  LAHP has not cited any 

part of the constitution which purportedly allows an administrative agency such as DAL to usurp 

judicial authority to construe constitutionality, whether it be of statutes or administrative rules.  

Moreover, Article V, Section 5(D) of the constitution provides that “a case shall be 

appealable to the supreme court if (1) a law or ordinance has been declared unconstitutional.”  

However, La. R.S. 49:992(B)(3)(b)(i) specifically provides that “no agency . . . shall be entitled to 

                                                
however, the constitutional challenge was raised, so jurisdiction to decide that issue must be addressed.  LAHP’s 

argument that ER 36 and ER 40 exceed the Commissioner’s statutory authority is addressed below.   
39 LAHP’s Memorandum in Opposition, pages 9-10.  
40 Emphasis added. 
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judicial review of a decision made” by DAL.  Under LAHP’s view, then, the Louisiana Supreme 

Court would have appellate jurisdiction to decide whether statutes or ordinances were properly 

declared unconstitutional (those decisions being exclusively vested in the courts), but it would not 

have appellate jurisdiction to decide whether administrative rules were properly declared 

unconstitutional.  LAHP’s contention would, of necessity, require that La. R.S. 

49:992(B)(3)(b)(i)’s prohibition against agencies seeking judicial review must take precedence 

over the constitution’s grant of appellate review to the Supreme Court on issues of 

constitutionality.41  The contention cannot stand because the constitution is the supreme law of this 

state, “to which all legislative acts and all ordinances, rules, and regulations of creatures of the 

legislature must yield.”42 

(ii) Whether the sections of ER 36 and ER 40 at issue are “severable” can only be 

determined after a determination regarding their validity 

 

LAHP contends that because the sections of ER 36 and ER 40 at issue are “severable” by 

virtue of each emergency rule’s “severability clause,” the undersigned “need only rescind the 

subject provisions,”43 thus—presumably—leaving the remainder of the emergency rules intact and 

in effect.  This argument puts the cart before the horse.   For the “severability clause” to be triggered 

as to any particular section of either emergency rule, a determination must first be made that the 

particular section is invalid.44  For the particular section to be held invalid on constitutional grounds 

would require comparison of that section to the language of the constitution and—again—

                                                
41 In this regard, LAHP contends that “the division of administrative law is effectively the final decision-maker in the 

regulatory oversight process” because the Commissioner cannot appeal an administrative decision that he exceeded 

his authority.  Memorandum in Opposition, page 5.  It is unlikely that in enacting La. R.S. 49:992(B)(3)(b)(i), the 

legislature either envisioned or intended such a result with respect to determinations of constitutional issues.   
42 Caddo-Shreveport Sales and Use Tax Comm’n v. Office of Motor Vehicles through the Dep’t of Pub. Safety and 

Corr., 97-2233 (La. 4/14/98), 710 So. 2d 776, 780; see also La. Fed. of Teachers v. State, 2013-0120 (La. 5/7/13), 

118 So. 3d 1033, 1048. 
43 Memorandum in Opposition, page 14. 
44 See ER 36 at LAC 37:XI.3125; ER 40 at LAC 37:XI.4041. 
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construction of the constitution’s language.  For the reasons set forth above, that process is 

exclusively a function of the judicial branch.  

LAHP’s Statutory Authority Challenge  

LAHP’s claim that the Commissioner’s promulgation of ER 36 and ER 40 exceeded his 

statutory authority would ordinarily be subject to review by DAL under the provisions of La. R.S. 

49:963(D).45  However, LAHP does not contend only that ER 36 and ER 40 exceed the 

Commissioner’s statutory authority.  Rather, LAHP contends that ER 36 and ER 40 exceed both 

the statutory authority granted to the Commissioner and the statutory authority granted to Governor 

Edwards.46  Additionally, the record is clear that ER 36 and ER 40 were promulgated not under the 

Commissioner’s statutory authority granted pursuant to Title 22 of the Louisiana Revised Statutes, 

but under the authority of proclamations issued by Governor Edwards.47  For these specific reasons, 

DAL cannot take jurisdiction under La. R.S. 49:963(D) to determine the validity or applicability of 

ER 36 and ER 40.   

(i) The Office of the Governor is not subject to DAL jurisdiction 

La. R.S. 49:992 provides that except for certain exemptions, the provisions of the statutory 

chapter creating DAL “shall apply to any board, commission, department, or agency of the 

executive branch of government.”  The Office of the Governor does not fit within the definition of 

a “board, commission, department, or agency.”  Rather, the Office of the Governor is a separate 

                                                
45 See Mid-City Automotive, 267 So. 3d at 173 (stating that a claim contending an agency’s action “exceed[ed] the 

statutory authority of the agency . . . is not excepted from the administrative review provisions of La. R.S. 49:963(D).”  
46 See, e.g.,  LAHP’s Petition, page 5, paragraph 14 (asserting that “(1) the authority granted to the Governor by La. 

R.S. § 29:766 does not extend to Title 22, the Insurance Code, or authorize the governor (or any transferee) to make 

substantive affirmative law; (2) the authority granted to the Governor . . . by La. R.S. § 29:766 is non-transferrable 

and the Proclamations relied upon by the [Commissioner] are without effect; (3) the referenced sections [of ER 36 
and ER 40] exceed the authority delegated to the Commissioner by Governor Edwards.”  See also LAHP’s Petition at 

paragraphs 27, 29, 31, 34, 40, 42, 44, 45, 48, 49, and 51.  
47 See LAC 37:XI.Chapter 3, introductory paragraph (stating that “Emergency Rule 36 is issued under the authority 

of the Commissioner of Insurance pursuant to the following: Proclamation No. JBE 2020-25 . . . and Proclamation 

No. JBE 2020-29 . . . transferring authority over certain insurance matters to Commissioner James J. Donelon.”  
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entity that is in charge of all boards, commissions, departments, and agencies in the executive 

branch of government.   

DAL is a division of the Department of State Civil Service.48  The Department of State 

Civil Service is an executive branch agency.49  Governor Edwards is the chief executive officer of 

the state.50  As such, the Office of the Governor is not subject to the adjudicatory jurisdiction of 

DAL; rather, DAL is subject to the Governor’s authority.  Therefore, DAL cannot take jurisdiction 

of LAHP’s claims that ER 36 and ER 40 exceed the Governor’s authority. 

(ii) DAL is not authorized to determine whether the Governor’s proclamations 

exceeded his authority 

 

ER 36 was promulgated under the authority of Proclamations 25 and 29 issued by Governor 

Edwards.  ER 40 was promulgated under the authority of Proclamations 25, 29, 33, and 37 issued 

by Governor Edwards.  These gubernatorial proclamations purport to transfer limited parts of 

Governor Edwards’s authority to the Commissioner.51 LAHP’s petition contends Governor 

Edwards is not legally authorized to transfer his authority to the Commissioner.52  The undersigned 

cannot decide this issue because DAL, as part of the executive branch, is under the direct control 

of the Governor.53   

It is self-evident that a subordinate administrative agency in the executive branch is without 

authority to determine what actions the executive branch’s chief executive officer is, or is not, 

legally allowed to take.  Not surprisingly, neither the undersigned nor the Commissioner54 found 

                                                
48 La. R.S. 49:991. 
49 La. Const. Art. 10, § 6. 
50 La. Const. Art. 4, § 5(A). 
51 See Proclamation 29, Section 3; Proclamation 37, Section 4(A); Proclamation 41, Sections 8(A) and 8(B).  
52 See LAHP’s Petition, paragraphs 14, 29, and 40.  
53 See La. Const. Art. 4, § 5(A) (stating that the Governor is the chief executive officer of the state). 
54 See the Commissioner’s Reply Memorandum in Support of Exception of Lack of Subject Matter Jurisdiction, page 

6 (stating that no “on point” precedent was found and that the matter appears to be res nova). 
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supporting caselaw for this proposition.  This is almost certainly because such fundamental, self-

evident principles are rarely—if ever—challenged. 

LAHP suggests, however, that the undersigned need not consider the Governor’s 

proclamations in order to decide whether ER 36 and ER 40 are invalid.  In particular, LAHP 

contends that “the Commissioner’s authority emanates solely and exclusively from the 

[l]egislature,”55 and neither the Insurance Code56 nor the Louisiana Homeland Security and 

Emergency Assistance and Disaster Act57 authorizes the actions taken in ER 36 and ER 40.58  

However, the issues raised in LAHP’s Petition cannot be resolved solely by review and 

application of the Commissioner’s statutory authority.  

First, LAHP’s Petition specifically alleges that the Governor exceeded his own authority 

in issuing the proclamations,59 and that ER 36 and ER 40 exceed the authority granted to the 

Commissioner in those proclamations.60  Thus, to address all of LAHP’s contentions, the 

undersigned would necessarily have to consider the language and effect of the Governor’s 

proclamations.  Second, an action is either valid or invalid depending on whether the action 

comports with the authority under which it is taken.  Accordingly, the validity of any official action 

cannot be determined without considering the authority under which the action was taken.  Because 

ER 36 and ER 40 were promulgated under the authority of Governor Edwards’s proclamations 

rather than under the Commissioner’s statutory authority, the undersigned would again necessarily 

be required to review and construe the language of those proclamations to determine the validity 

or invalidity of ER 36 and ER 40.  The undersigned does not have the authority to do so.        

                                                
55 Memorandum in Opposition, page 14. 
56 Title 22 of the Louisiana Revised Statutes. 
57 La. R.S. 29:721 et seq. 
58 See Memorandum in Opposition, page 13. 
59 Petition, page 5, paragraph 14; page 11, paragraphs 29 and 31; page 14, paragraph 40.  
60 Id. at page 5, paragraph 14; page 14, paragraphs 42 and 44; page 15, paragraph 45. 
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(iii) Matter of National Association of Mutual Insurance Companies does not apply to 

these facts 

 

LAHP contends DAL has subject matter jurisdiction in this case because the undersigned 

determined in an earlier case that DAL had subject matter jurisdiction to determine the validity of 

a directive issued by the Commissioner.  LAHP’s contention is rejected because it suggests an 

overly broad application of the determination made in the Matter of National Association of 

Mutual Insurance Companies (NAMIC).61  The authority under which the Commissioner issued 

the directive in that case differs substantially from the authority under which ER 36 and ER 40 

were issued. 

In NAMIC, the Commissioner issued Directive 215 pursuant to his statutory authority under 

La. R.S. 22:2 and La. R.S. 22:46(6) to issue directives.62  Under the holding in Mid-City 

Automotive, NAMIC was required by La. R.S. 49:963(D) to request an administrative 

determination of the validity of Directive 215 before it could file a declaratory judgment action 

challenging the directive in district court.  Because the Commissioner is statutorily authorized to 

issue directives, DAL’s subject matter jurisdiction in that case was founded on its authority to 

determine whether the Commissioner’s directive comported with the authority granted to him by 

statute.  In the instant matter, ER 36 and ER 40 were not promulgated in reliance on the 

Commissioner’s statutory authority; they were promulgated in reliance on proclamations issued 

by the Governor.  The undersigned has no authority to construe, interpret, apply, validate, or 

invalidate the Governor’s proclamations. 

 

                                                
61 DAL Docket No. 2019-5991-INS. 
62 La. R.S. 22:2(A)(1) provides that it is the Commissioner’s duty to administer the provisions of Title 22, the Insurance 

Code.  La. R.S. 22:46(6) defines a “directive” as “a written communication or order issued by or on behalf of the 

commissioner of insurance to a person whose activities are regulated by” Title 22. 
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CONCLUSION 

La. R.S. 49:963(D) does not require a final administrative determination regarding the 

validity or applicability of a challenged rule.63  LAHP requested administrative review of ER 36 

and ER 40, as it was required to do by La. R.S. 49:963(D).64  The result of that request is a 

determination that, due to the particular circumstances under which the two emergency rules were 

promulgated, the agency responsible for review of the two emergency rules lacks subject matter 

jurisdiction over the issues raised.  Because the statutory requirement of requesting administrative 

review has been fulfilled, and because administrative subject matter jurisdiction was found not to 

exist, LAHP’s “appropriate and only vehicle” for challenging ER 36 and ER 40 is “an action for 

declaratory judgment” in district court.65 

 

 

 

 

 

 

 

 

 

                                                
63 The specific language of the statute only requires that the “plaintiff has requested the agency to pass upon the 

validity or applicability of the rule in question.”  La. R.S. 49:963(D) (emphasis added).  If the legislature had wanted 

to require a final administrative determination regarding a challenged rule’s validity or applicability before judicial 
relief could be sought, the legislature could have done so:  “In its exercise of the entire legislative power of the state, 

the Legislature may enact any legislation not prohibited by the state constitution.”  Board of Commrs. of Orleans 

Levee Dist. v. Dep’t of Nat. Res., 496 So. 2d 281, 286 (La.1986).  
64 See Mid-City Automotive, 267 So. 3d at 173. 
65 See id. 
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ORDER 

IT IS ORDERED that the Department of Insurance’s Declinatory Exception of Lack of 

Subject Matter Jurisdiction is granted, and the matter entitled Department of Insurance and State 

of Louisiana in the matter of Louisiana Association of Health Plans, Inc., Docket No. 2020-3536-

INS is terminated. 

 IT IS FURTHER ORDERED that  

(i) the telephone hearing scheduled for April 23, 2020, on the Louisiana Association 

of Health Plans, Inc.’s request for an administrative stay of enforcement of 

Emergency Rules 36 and 40 is canceled; and  

(ii) the telephone hearing scheduled for May 4, 2020, regarding the merits of the 

Louisiana Association of Health Plans, Inc.’s appeal is canceled. 

 Rendered and signed April 21, 2020, in Baton Rouge, Louisiana. 

 

      ___________________________ 

      John M. Herke 

      Administrative Law Judge 

S 

NOTICE OF TRANSMISSION OF DECISION OR ORDER 
 

I certify that on _____________________________, I have sent a copy of 

this decision/order to all parties of this matter. 

 

Clerk of Court 
Division of Administrative Law 

 

 
 

Tuesday, April 21, 2020


