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We all know more seven months into this 
pandemic than we did at the outset, including 
businesses seeking legal redress for business 
disruption, breach of contract, insurance 
protection and business loss. It has been 
more than five months since my first column 
considering the contract law doctrines of 
force majeure, or frustration of purpose, 
impossibility and commercial impracticality 
in the age of COVID-19 (“Do not expect 
relief of most contractual obligations due to 
COVID-19,” The Daily Record, May 28, 2020). 
Enough time has passed to extrapolate some 
learnings to help businesses plan for the future.

As discussed in the last column, the initial 
avenues explored for legal relief for pandemic 
related business disruptions included:

· force majeure (or “superior force”) is 
the principle in contract law that parties 
may add as clauses to their agreements that 
specify instances where a party is relieved 
of performance obligations in the event of 
unforeseeable circumstances;

· frustration of purpose is a separate legal 
doctrine allowing termination of a contract

· when an unforeseen event undermines the 
principal purpose of that contract;

· impossibility is a legal defense available 
when a change in circumstances, the 
nonoccurrence of which was an underlying 
assumption of the contract, makes performance 
of the contract literally impossible; and

· commercial impracticality is another 
defense that excuses non-performance or 
delay if an unforeseeable event materially 
changes the contractual obligation.

The recent activity in cases described in the 
last column — D’Amico Dry D.A.C. v. McInnis 
Cement Inc., Venus Over Manhattan Art LLC 
v. 980 Madison Owner LLC and In re Pier 1 
Import Inc. — confirms that the predictions 
made regarding the limited utility of these 
doctrines in the age of COVID were accurate. 
The cement manufacturer in D’Amico and 
the lessee in Venus both appear to have 
abandoned their assertions of force majeure 
and frustration of purpose, respectively and 
quietly discontinued their actions. As for Pier 

1, the debtor is paying its rent again, a tacit 
admission that contractual performance is not 
(and perhaps, never was) impossible.

Federal and state case activity since the 
last column confirms the prediction that 
force majeure, frustration of purpose, and 
impossibility would find limited utility, even in 
these extraordinary times. While practitioners 
have persisted in making boilerplate assertions 
of force majeure, frustration or impossibility 
in new case filings, few have pleaded facts 
sufficient to reconcile those invocations with 
the narrowness of those doctrines. We can all 
agree that COVID-19 has been a gut punch to 
most businesses, but simply saying so is not 
enough to sustain force majeure, frustration or 
impossibility arguments.

Commercial impracticability seems to have 
attracted a bit more of a following, which 
makes sense if a contracting party has suffered 
extreme or unreasonable hardship due to 
COVID-19-related supply chain issues. For 
example, in The Regents of the University of 
California v. Under Armour Inc. (Ca. Superior 
Court, September 2, 2020), Under Armour 
claimed that the impact of COVID-19 made it 
commercially impracticable to meet its supply 
obligations to UCLA’s athletic department, 
given its weakening financial position. UCLA 
was quick to fire back, noting that Under 
Armour’s filling of other universities’ orders 
showed there was no impracticability at all. 
This row brings up an important aspect of 

commercial impracticability: except in the 
case of a complete inability to perform, a 
supplier must allocate its limited supply across 
its customer base in a “fair and reasonable” 
manner. What does that mean? The Uniform 
Commercial Code does not specify, although 
the safe bet is to favor customer interests over 
the seller’s, and prorate supplies evenly among 
all customers rather than allocate to the buyer 
that has agreed to a higher price.

Rather than use the effects of COVID-19 as 
a shield for contractual nonperformance, we 
may well find that those effects make a more 
effective sword to support a breach of contract 
case. For example, I represented an individual 
who reserved (and prepaid) an April 2020 
rental of a beachfront unit in Florida. The 
onset of COVID-19 in March made travel to 
Florida in April inadvisable (to say the least), 
and my client did not take possession of the 
rental unit. Unfortunately, her request for a 
refund was denied by the rental company. But, 
it turns out she had an unwitting ally: Florida 
Gov. Ron DeSantis had issued two executive 
orders suspending vacation rental operations 
for the entire month of April. With that helpful 
fact in hand, one could argue that the rental 
company did not (and could not lawfully have) 
performed its side of the contract, and that this 
resulted in a breach of the rental contract.

Other litigants are trying similar 
arguments: one involves a Mediterranean 
cruise (Tupperware Brands Corp. v. Seabourn 
Cruise Line Limited in the Washington State 
Superior Court), and another deals with 
accommodations for a Hawaiian convention 
(Mechanical Contractors Ass’n of America, 
Inc. v. 3900 WA Associates LLC in the Delaware 
Superior Court). The abandoned passengers 
are likely to have a stronger position than the 
tropical conventioneers: in the former case, 
the cruise line was unable to operate its ship 
during the entirety of the scheduled voyage 
due to governmental port closures (much like 
the Florida rental company). By contrast, in 
the other case, Hawaii’s governor only strongly 
discouraged (but did not prohibit) visitors 
from coming to his state during the dates of the 
convention. The conventioneers undoubtedly 
acted prudently in electing not to go, but they 
do not appear able to point to a government 
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For most business law practitioners, we have 
had little-to-no need to revisit the concepts 
of force majeure, frustration of purpose, 
impossibility, and impracticality since 
completing our final examination in contracts.

This orthodoxy was challenged in March, 
when large sectors of our economy contracted 
or shut down altogether by government 
COVID-19 orders. Businesses and their 
attorneys began searching for remedies for 
the problems caused by this once-in-a-century 
event, many of which ended up in the courts. 
A slew of new actions prompted by the effect 
of COVID-19 restrictions are being filed daily; 
Lex Machina reports that the practice area 
seeing the most growth in COVID-19 suits is, 
not surprisingly, contract disputes (followed 
by insurance, employment, trademark, and 
securities).

It is too early for the courts to have responded 
to these filings. Outside of granting requests 
for compassionate prisoner release, enforcing 
pre-COVID-19 settlement agreements, and 
a few sporadic discovery decisions, we have 
no substantive COVID-19-related rulings to 
analyze. However, we need not wait for the 
courts to make their pronouncements: We 
can say now with relative confidence that 
the doctrines of force majeure, frustration of 
purpose or impossibility will rarely provide 
relief to businesses experiencing COVID-19 
hardship. Impracticality, by contrast, provides 
a somewhat better option.

In several instances, plaintiffs have 
tried to shoehorn a COVID-19-caused 
impediment into an existing force majeure 
clause (the principle allowing parties to craft 
contractual clauses that relieve obligations 
based upon unforeseeable circumstances), 
whether warranted or not. For example, 
D’Amico Dry D.A.C. v. McInnis Cement 
Inc. (SDNY, May 14, 2020) arose out of the 
chartering of a vessel to ferry cement between 
Quebec and the United States. The cement 
manufacturer declared force majeure citing the 
“extraordinary and unprecedented conditions 
due to the COVID-19 currently existing in 
the Northeastern United States,” despite the 
fact that the charter agreement did not exempt 
performance based on disease, epidemic, or 
government order. The manufacturer thus ran 

afoul of the ancient rule that force majeure 
clauses are narrowly construed and must 
specifically provide for the circumstance in 
question. The manufacturer is almost certain 
to lose on this basis. The shipper was also 
quick to point out that, prior to the onset of 
COVID-19, the manufacturer had already 
fallen behind on the guaranteed minimum 
number of shipments, possibly because it 
had chartered other vessels better suited to 
its needs. While this dispute will ultimately 
be resolved in arbitration, it provides good 
reminders to businesses: (1) do not expect 
that a bald invocation of force majeure will 
relieve a party from its contractual obligations 
unless expressly provided and that condition 
prevented performance, and (2) do not try 
to obtain absolution for pre-COVID-19 
misconduct on the basis of force majeure, for it 
will be conspicuous and pointed out by savvy 
opponents.

The tendency for litigating parties to run 
to force majeure (whether warranted or not) 
seems to have left frustration of purpose (the 
doctrine allowing termination of a contract 
when an unforeseen event undermines the 
principal purpose of that contract) with 
comparatively less of a following. Indeed, 
as of the writing of this article, I could find 
only a few cases where a party alleged that 
COVID-19 caused a frustration of purpose 
(even though some of the force majeure cases 
reviewed probably had a slightly better chance 

as frustration cases).
In one example, Venus Over Manhattan Art 

LLC v. 980 Madison Owner LLC (SDNY, May 
18, 2020), a company that leased commercial 
space for the purpose of “[t]he display and retail 
sale of fine art, and, as incidental and ancillary 
use, general executive and administrative 
offices” sought a declaration that the governor’s 
executive orders (including, but not limited 
to, No. 202.8 requiring all non-essential 
employees to stay home) had frustrated the 
purpose of the lease (which ran until Oct. 21, 
2022), permitting the lessee to terminate early. 
The lessee summarily pronounced that the 
lease had been “completely frustrated” without 
explanation. This may well doom the action 
right out of the gate: Frustration of purpose 
requires a total frustration of the contract’s 
primary purpose. While the governor’s orders 
have undoubtedly prevented businesses from 
taking advantage of certain contractual rights 
during the shutdown, the shutdown is a 
temporary situation. The lessee in Venus will 
be able to reopen its showroom with years 
left in its leasehold, and we can assume that it 
continued to occupy the space in some fashion 
during the shutdown. So, while there is a 
(marginally) better argument that the lessee’s 
duty to pay should be suspended to some 
degree during the shutdown, terminating the 
lease was likely a bridge too far.

The strongest cases for frustration of 
purpose will be where a contract is tied to a 
particular event that is cancelled because of 
the COVID-19 shutdown, or for a specific time 
period encompassed by the shutdown. (Think 
about the classic example of renting a room 
to view a monarch’s coronation, which then 
never happens.) That assumes, of course, that 
the contract in question does not specifically 
exclude frustration as a basis to suspend 
performance (as some do). Also, in the case 
of leases, lessees must be wary of accelerations 
clauses: If you invoke frustration of purpose 
(on a temporary or permanent basis) and 
are wrong, you may well find the entire lease 
amount due immediately.

This leaves the doctrine of impossibility (a 
defense when a change in circumstances, the 
nonoccurrence of which was an underlying 
assumption of the contract, makes performance 
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and now re-evaluating their accounting, 
legal and banking relationships — which 
comes along with all of the other stresses 
brought on by this pandemic. In select-
ing the appropriate advisors for your 
business, make sure to consider the advi-

sors’ proactive approach, experience, 
communication style, availability, under-
standing of your business and industry, 
fee structure and references. And finally, 
don’t underestimate the power of good 
chemistry! You should feel comfortable 
enough with your advisors to be open 
and honest about your business issues 
and concerns, and trust that they are 

working in your best interest. You advi-
sors should be as invested in taking your 
business to the next level as you are, and 
you should feel confident that they will 
leave no stone unturned to help you 
meet your goals. 

These are unprecedented times. The 
challenges and hardships we face per-
sonally and professionally are real. Hav-

ing the right people in your corner can 
make all the difference. Opportunity 
awaits.

John Rizzo, CPA, is co-managing Part-
ner at RDG+Partners, an accounting firm 
based in Pittsford. The firm has estab-
lished a resource center for updates rela-
tive to businesses and COVID-19 at 
rdgandpartners.com/resourcecenter.
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how to use the equipment. If someone has 
a temperature or tests positive, the employ-
er has to have a protocol in place on how 
to send the employee home in a confiden-
tial manner. The health data must be kept 
segregated from other employee records 
and access to that data must be limited.

Employers also have to develop contact 
tracing programs if an employee does test 
positive, LaRocca says.

Ultimately, DiPasquale and Rogoff both 
say that it is important for employers to 

establish a dialogue with employees who 
are reluctant to return to work.

“The first step is to start a conversation 
with them and establish a two-way dia-
logue,” DiPasquale says. “In some cases, 
employers may not even know what the 
employee concerns are. You don’t want to 
start your business back up with your em-
ployee not feeling protected.” 

In relevant industries, many employers 
are going to continue having their employ-
ees work from home when possible, Hard-
ing and Jenny L. Holmes, an associate at 
Nixon Peabody and deputy leader of the 
firm’s data privacy and cybersecurity team, 

say.
“I have been really impressed at how flex-

ible employers are being,” Holmes says.
Holmes notes that there are cybersecu-

rity issues with having your workforce 
working remotely.

One thing employees need to do is 
change the password on their internet mo-
dems from the one provided from the man-
ufacturer.

“There’s actually a black market for 
those passwords because so few people 
change them,” Holmes says. “That’s a very 
easy way for bad actors to access ac-
counts.”

Employees also need to ensure they in-
stall security updates on their computers 
and log off their computers when they are 
stopping work, Holmes says.

Holmes recommends that employers 
send frequent reminders with technical 
tips so employees don’t get lax with data 
security.

“The hackers, the bad actors, know as 
this remote work becomes more and more 
the norm the individual user might be-
come a little bit more lax in terms of data 
security,” Holmes says.

Amaris Elliott-Engel is a Rochester-area 
freelance writer.
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Do not expect relief of most contractual obligations due to COVID-19
For most business law practitioners, we 

have had little-to-no need to revisit the 
concepts of force majeure, frustration 

of purpose, impossibility, and impractical-
ity since completing our final examination in 
contracts. 

This orthodoxy was challenged in March, 
when large sectors of our economy contracted 
or shut down altogether by government CO-
VID-19 orders. Businesses and their attorneys 
began searching for remedies for the problems 
caused by this once-in-a-century event, many 
of which ended up in the courts. A slew of new 
actions prompted by the effect of COVID-19 
restrictions are being filed daily; Lex Machina 
reports that the practice area seeing the most 
growth in COVID-19 suits is, not surprisingly, 
contract disputes (followed by insurance, em-
ployment, trademark, and securities). 

It is too early for the courts to have respond-
ed to these filings. Outside of granting requests 
for compassionate prisoner release, enforcing 
pre-COVID-19 settlement agreements, and a 
few sporadic discovery decisions, we have no 
substantive COVID-19-related rulings to ana-
lyze. However, we need not wait for the courts 
to make their pronouncements: We can say 
now with relative confidence that the doc-
trines of force majeure, frustration of purpose 
or impossibility will rarely provide relief to 
businesses experiencing COVID-19 hardship. 
Impracticality, by contrast, provides a some-
what better option.

In several instances, plaintiffs have tried to 
shoehorn a COVID-19-caused impediment 
into an existing force majeure clause (the prin-
ciple allowing parties to craft contractual 
clauses that relieve obligations based upon un-
foreseeable circumstances), whether warrant-
ed or not. For example, D’Amico Dry D.A.C. v. 
McInnis Cement Inc. (SDNY, May 14, 2020) 
arose out of the chartering of a vessel to ferry 
cement between Quebec and the United 
States. The cement manufacturer declared 
force majeure citing the “extraordinary and un-
precedented conditions due to the COVID-19 
currently existing in the Northeastern United 
States,” despite the fact that the charter agree-
ment did not exempt performance based on 
disease, epidemic, or government order. The 
manufacturer thus ran afoul of the ancient rule 
that force majeure clauses are narrowly con-
strued and must specifically provide for the 
circumstance in question. The manufacturer 
is almost certain to lose on this basis. The ship-
per was also quick to point out that, prior to 

the onset of COVID-19, the manufacturer 
had already fallen behind on the guaranteed 
minimum number of shipments, possibly be-
cause it had chartered other vessels better suit-
ed to its needs. While this dispute will ulti-
mately be resolved in arbitration, it provides 
good reminders to businesses: (1) do not ex-
pect that a bald invocation of force majeure will 
relieve a party from its contractual obligations 
unless expressly provided and that condition 
prevented performance, and (2) do not try to 
obtain absolution for pre-COVID-19 miscon-
duct on the basis of force majeure, for it will be 
conspicuous and pointed out by savvy oppo-
nents. 

The tendency for litigating parties to run to 
force majeure (whether warranted or not) 
seems to have left frustration of purpose (the 
doctrine allowing termination of a contract 
when an unforeseen event undermines the 
principal purpose of that contract) with com-
paratively less of a following. Indeed, as of the 
writing of this article, I could find only a few 
cases where a party alleged that COVID-19 
caused a frustration of purpose (even though 
some of the force majeure cases reviewed prob-
ably had a slightly better chance as frustration 
cases).

In one example, Venus Over Manhattan Art 
LLC v. 980 Madison Owner LLC (SDNY, May 
18, 2020), a company that leased commercial 
space for the purpose of “[t]he display and re-
tail sale of fine art, and, as incidental and ancil-
lary use, general executive and administrative 
offices” sought a declaration that the gover-
nor’s executive orders (including, but not lim-
ited to, No. 202.8 requiring all non-essential 
employees to stay home) had frustrated the 
purpose of the lease (which ran until Oct. 21, 
2022), permitting the lessee to terminate early. 
The lessee summarily pronounced that the 
lease had been “completely frustrated” without 
explanation. This may well doom the action 
right out of the gate: Frustration of purpose re-
quires a total frustration of the contract’s pri-
mary purpose. While the governor’s orders 

have undoubtedly prevented businesses from 
taking advantage of certain contractual rights 
during the shutdown, the shutdown is a tem-
porary situation. The lessee in Venus will be 
able to reopen its showroom with years left in 
its leasehold, and we can assume that it contin-
ued to occupy the space in some fashion dur-
ing the shutdown. So, while there is a (margin-
ally) better argument that the lessee’s duty to 
pay should be suspended to some degree dur-
ing the shutdown, terminating the lease was 
likely a bridge too far.

The strongest cases for frustration of pur-
pose will be where a contract is tied to a par-
ticular event that is cancelled because of the 
COVID-19 shutdown, or for a specific time 
period encompassed by the shutdown. (Think 
about the classic example of renting a room to 
view a monarch’s coronation, which then nev-
er happens.) That assumes, of course, that the 
contract in question does not specifically ex-
clude frustration as a basis to suspend perfor-
mance (as some do). Also, in the case of leases, 
lessees must be wary of accelerations clauses: If 
you invoke frustration of purpose (on a tem-
porary or permanent basis) and are wrong, 
you may well find the entire lease amount due 
immediately. 

This leaves the doctrine of impossibility (a 
defense when a change in circumstances, the 
nonoccurrence of which was an underlying 
assumption of the contract, makes perfor-
mance of the contract literally impossible), 
which as of the writing of this article, has been 
invoked only twice in connection with COV-
ID-19’s effect on contractual obligations. Once 
was in Venus, and the other was in In re Pier 1 
Imports, Inc. (E.D.Va. Feb. 20, 2020), a bank-
ruptcy case where Pier 1 sought an indefinite 
suspension of its rent obligations on the basis 
of impossibility.

In neither instance did the party asking for 
relief provide sufficient detail indicating that 
a plausible impossibility argument could be 
made out. Impossibility is only available as a 
defense to a breach of contract claim when 
performance is rendered objectively impos-
sible by an unanticipated event that could 
have been foreseen or guarded against in the 
contract. In practice, this means the defense 
is limited to the destruction of the means of 
performance by an act of God or by law; it is 
not enough that performance will cause fi-
nancial difficulty or hardship, even to the 
point of bankruptcy or insolvency. Under 
these criteria, it strains the imagination to 

posit a contractual scenario where COV-
ID-19 results in objectively impossible per-
formance.

I could find no case where a party claimed 
COVID-19 rendered its contractual perfor-
mance commercially impracticable (excus-
ing non-performance or delay if an unfore-
seeable event materially changes the contrac-
tual obligation). This was somewhat surpris-
ing, since the effects of COVID-19 are more 
likely to meet the requirements of this doc-
trine. The Uniform Commercial Code will 
relieve a party from obligations in a goods 
contract where an unforeseeable event, the 
risk of which was not allocated to either par-
ty, makes performance an extreme and un-
reasonable hardship. Increased costs and 
market fluctuations are not enough to make 
an obligation impracticable, but a severe 
shortage in raw materials may be. We are see-
ing this in certain markets already. The par-
ties’ relative reasonableness, and the availabil-
ity of alternative options for performance, 
will determine whether a party can be re-
lieved of its obligations, whether in whole or 
in part, and whether temporarily or perma-
nently.

As the short, medium, and long-term ef-
fects of COVID-19 ripple through the econo-
my, businesses that are suffering will contin-
ue to look for relief wherever it is found. Giv-
en the narrow application of force majeure, 
frustration of purposes, and impossibility re-
quired by New York law, few COVID-19 sit-
uations will meet the necessary doctrinal re-
quirements. Impracticality provides a slightly 
better option, but has limited applicability in 
its own right. These plain facts should further 
motivate contracting parties to reach negoti-
ated, practical solutions to COVID-
19-caused hardship. Ultimately, collabora-
tion is far more likely to yield effective results 
than is a court-administered refresher course 
in obscure contract law.

Jeffrey Harradine is a partner with Ward 
Greenberg Heller & Reidy LLP, and represents 
regional, national and international businesses 
in complex commercial disputes. He regularly 
handles matters involving contractual services 
agreements, commercial leases, the Uniform 
Commercial Code, and franchise law. In addi-
tion, he represents clients in labor and employ-
ment disputes, and copyright matters and 
trademark infringement cases. He can be 
reached at jharradine@wardgreenberg.com 
or (585) 454-0722.
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plex commercia l 
d i s put e s  g roup, 
says  t hat  judges 
a re not going to 
look ver y favor-
a b l y  on  p a r t i e s 
r u n n i ng for  t he 
cou r t house over 
c o n t r a c t u a l 
breaches like rent 

owed for commercial leases because 
everyone in the country is dealing 
with the impacts of COVID-19.

Ferrante a lso has seen a wil l ing-
ness of parties to work together in 
the context of commercia l rea l es-
tate leasing w it h land lords being 
wi l l ing to spread renta l payments 
out or defer them onto the back end 
of leases.

With parties entering mergers and 
acquisit ions, Figueras says he has 
had to rethink the contractual terms 

“ord ina r y course of  business” or 
“consistent with past practices.”

“They became default terms, in a 
way, on how a party wil l operate as 
opposed to giving very detai led ob-
l igat ions of what exact ly they are 
going to do,” Figueras says. 

The last 12 months have not been 
ordinary, so parties are now looking 
at contracts that refer to the ordi-
nary course of business prior to the 
past 12 months or that refer to the 
way they are operat ing current ly, 
Figueras says. 

Buyers in mergers a nd acquisi-
t ions are going to want “ fu lsome” 
representations and warranties that 
sel lers have complied with stay-at-
home orders and other laws and reg-
u l a t i o n s  r e l a t e d  t o  C OV I D -19, 
Figuera says.

Loca l  law yers say t hat  mergers 
and acquisitions are as busy as ever, 

despite the pandemic.
“We are seeing continued action 

in the M&A space,” says Emily Co-
hen, senior associate in Harter Se-
crest & Emery’s corporate practice. 
“We’re seeing the action you would 
see at the end of the year, coupled 
with a potential change in the regu-
latory system with a new president 
next year.  I f  you want to get dea l 
done with the tax structure that ex-
ists now, now is the t ime to do it .” 

Both O’Reil ly and Cohen say that 
having access to capita l is a big is-
sue for companies because it is st i l l 
uncer ta in i f fur ther st imulus wi l l 
be provided by the federal govern-
ment.

Clients are coming up with cre-
ative solutions to pull money out of 
their businesses, Cohen says.

“You’re going to try to hold onto 
a l l  t he  c a sh you have a nd t h i n k 

about creative ways to survive a po-
tentia l shutdown,” Cohen says.

Kev i n Mu lveh i l l ,  pa r t ner  w it h 
Phi l ips  Ly t le  LLP a nd t he f i rm’s 
Rochester of f ice leader,  says t hat 
some l it igat ion has star ted. He is 
seeing litigation against universities 
and col leges regarding cla ims for 
tuit ion reimbursements because of 
partia l or complete closures.

Mu lvei l l  has a lso seen lawsuits 
f i led by employers ,  a l leg ing t hey 
faced a hostile work environment or 
were discriminated against because 
of f urloughs or layof fs  related to 
COVID-19. Additional ly, there has 
been a r ise in lawsuits against in-
su r a nc e  c ompa n ie s  for  deny i ng 
business interruption claims.

“This wil l unfold in the courts,” 
Mulvehil l says.

Amaris Elliott-Engel is a Roches-
ter-area freelance writer.

Ferrante

We all know more seven months 
into this pandemic than we did 
at the outset, including busi-

nesses seeking legal redress for business 
disruption, breach of contract, insur-
ance protection and business loss. It 
has been more than five months since 
my first column considering the con-
tract law doctrines of force majeure, 
or frustration of purpose, impossibil-
ity and commercial impracticality in 
the age of COVID-19 (“Do not expect 
relief of most contractual obligations 
due to COVID-19,” RBJ, June 2, 2020). 
Enough time has passed to extrapolate 
some learnings to help businesses plan 
for the future.

As discussed in the last column, the initial 
avenues explored for legal relief for pandemic 
related business disruptions included:
• force majeure (or “superior force”) is the 

principle in contract law that parties may 
add as clauses to their agreements that 
specify instances where a party is relieved 
of performance obligations in the event of 
unforeseeable circumstances;

• frustration of purpose is a separate legal 
doctrine allowing termination of a con-
tract

• when an unforeseen event undermines 
the principal purpose of that contract;

• impossibility is a legal defense available 
when a change in circumstances, the non-
occurrence of which was an underlying 
assumption of the contract, makes perfor-
mance of the contract literally impossible; 
and

• commercial impracticality is another de-
fense that excuses non-performance or 
delay if an unforeseeable event materially 
changes the contractual obligation

The recent activity in cases described in the 
last column — D’Amico Dry D.A.C. v. McIn-
nis Cement Inc., Venus Over Manhattan Art 
LLC v. 980 Madison Owner LLC and In re 
Pier 1 Import Inc. — confirms that the predic-
tions made regarding the limited utility of 
these doctrines in the age of COVID were ac-
curate. The cement manufacturer in D’Amico 
and the lessee in Venus both appear to have 
abandoned their assertions of force majeure 
and frustration of purpose, respectively and 
quietly discontinued their actions. As for Pier 
1, the debtor is paying its rent again, a tacit ad-
mission that contractual performance is not 
(and perhaps, never was) impossible.

Federal and state case activity since the last 
column confirms the prediction that force 
majeure, frustration of purpose, and impossi-
bility would find limited utility, even in these 

extraordinary times. While practitioners have 
persisted in making boilerplate assertions of 
force majeure, frustration or impossibility in 
new case filings, few have pleaded facts suffi-
cient to reconcile those invocations with the 
narrowness of those doctrines. We can all 
agree that COVID-19 has been a gut punch to 
most businesses, but simply saying so is not 
enough to sustain force majeure, frustration or 
impossibility arguments.

Commercial impracticability seems to have 
attracted a bit more of a following, which 
makes sense if a contracting party has suffered 
extreme or unreasonable hardship due to CO-
VID-19-related supply chain issues. For exam-
ple, in The Regents of the University of Cali-
fornia v. Under Armour Inc. (Ca. Superior 
Court, September 2, 2020), Under Armour 
claimed that the impact of COVID-19 made it 
commercially impracticable to meet its supply 
obligations to UCLA’s athletic department, 
given its weakening financial position. UCLA 
was quick to fire back, noting that Under Ar-
mour’s filling of other universities’ orders 
showed there was no impracticability at all. 
This row brings up an important aspect of 
commercial impracticability: except in the 
case of a complete inability to perform, a sup-
plier must allocate its limited supply across its 
customer base in a “fair and reasonable” man-
ner. What does that mean? The Uniform 
Commercial Code does not specify, although 
the safe bet is to favor customer interests over 
the seller’s, and prorate supplies evenly among 
all customers rather than allocate to the buyer 
that has agreed to a higher price.

Rather than use the effects of COVID-19 as 
a shield for contractual nonperformance, we 
may well find that those effects make a more 
effective sword to support a breach of contract 
case. For example, I represented an individual 
who reserved (and prepaid) an April 2020 
rental of a beachfront unit in Florida. The on-
set of COVID-19 in March made travel to 
Florida in April inadvisable (to say the least), 
and my client did not take possession of the 
rental unit. Unfortunately, her request for a re-
fund was denied by the rental company. But, it 
turns out she had an unwitting ally: Florida 
Gov. Ron DeSantis had issued two executive 

orders suspending vacation rental operations 
for the entire month of April. With that helpful 
fact in hand, one could argue that the rental 
company did not (and could not lawfully 
have) performed its side of the contract, and 
that this resulted in a breach of the rental con-
tract.

Other litigants are trying similar arguments: 
one involves a Mediterranean cruise (Tupper-
ware Brands Corp. v. Seabourn Cruise Line 
Limited in the Washington State Superior 
Court), and another deals with accommoda-
tions for a Hawaiian convention (Mechanical 
Contractors Ass’n of America, Inc. v. 3900 WA 
Associates LLC in the Delaware Superior 
Court). The abandoned passengers are likely 
to have a stronger position than the tropical 
conventioneers: in the former case, the cruise 
line was unable to operate its ship during the 
entirety of the scheduled voyage due to gov-
ernmental port closures (much like the Flori-
da rental company). By contrast, in the other 
case, Hawaii’s governor only strongly discour-
aged (but did not prohibit) visitors from com-
ing to his state during the dates of the conven-
tion. The conventioneers undoubtedly acted 
prudently in electing not to go, but they do not 
appear able to point to a government order 
prohibiting the convention venue from ren-
dering services.

Force majeure clauses constitute, at bottom, 
an agreement as to what circumstances a party 
will be relieved of performance obligations in 
the event of a superior force. These clauses are 
typically found toward the end of a contract, 
which is indicative of how little thought is giv-
en to them. They are usually boilerplate; cop-
ied from one contract to another with little-to-
no variation; include grandiose language re-
garding Acts of God, war, riots and what not; 
but are rarely expected to be enforced. COV-
ID-19 has shown us that we can no longer 
treat force majeure clauses with such disre-
gard.

An important distinction between force 
majeure, on the one hand, and frustration of 
purpose, impossibility and commercial im-
practicality, on the other should (by now) be 
evident. Force majeure clauses, while narrowly 
construed, can still be tailored for broader ap-
plicability by contracting parties, whereas the 
applicability of the remaining three doctrines 
cannot. Therefore, parties who are drafting 
contracts should be encouraged to give deeper 
consideration to force majeure clauses than 
has historically been the case.

Business law attorneys have generated 
countless news alerts, client updates and 
tweets in the last seven months regarding force 
majeure clauses and how to upgrade them. 

Many have observed that in New York and 
elsewhere, only those events specifically listed 
in a force majeure clause will relieve perfor-
mance obligations. Accordingly, the common 
suggestion is to expressly include pandemics 
and epidemics among the list of events. This is 
a fine approach, assuming the next debilitating 
event is another pandemic. But, what if the 
next event is not a pandemic, but something 
else? This vulnerability shows that a reactive 
approach will work no better the next time 
than it did during COVID-19.

Some legal advisors may recommend add-
ing catch-all language to the end of the force 
majeure list, such as “or other similar events 
beyond the control of a party.” This will not 
work either. New York courts are constrained 
from giving such general language an expan-
sive meaning, because general contractual 
words must be confined to things of the same 
kind or nature as the particular matters men-
tioned.

Even though courts will interpret force ma-
jeure clauses narrowly, this requirement must 
yield to the governing tenet of contract inter-
pretation: the effectuation of the intent of the 
parties. Parties are always free to allocate risk as 
they see fit. The solution is to reimagine the 
standard, boilerplate force majeure clauses to 
focus not on the occurrence of a particular 
event, but the effect that an event outside the 
parties’ control would have on the essential 
purposes of the agreement. This is, in a sense, 
contractually codifying the frustration of pur-
pose doctrine, but with greater flexibility than 
the common law would otherwise permit.

Such a reimagining will not be easy, or with-
out its detractors. Elevating force majeure to 
more than mere boilerplate will require more 
careful negotiation of these provisions, and 
may require concessions elsewhere in the con-
tract. But, business law attorneys need to be 
proactive thought leaders and be ready to 
think around future corners, given the stakes 
often in play. This approach may offer an im-
portant way to better protect your business 
from the next crisis.
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he represents clients in labor and employ-
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