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Special Considerations for Jewelry Businesses In a Retailer Bankruptcy:
Best Practices on Protecting Jewelry Businesses’ Goods in a Consignment Transaction
By Joshua Levin-Epstein, Esq.

J

ewelry manufacturers who
seek to recover their assets
from retailers who have gone
bankrupt face special challenges, in large measure due to the
reliance on memorandum transactions --- the customary industry
practice in which jewelry suppliers
provide goods to retailers on consignment. The legal standing of consigned goods in a jewelry company’s
bankruptcy heightens the risks associated with memorandum transactions and complicates the recovery of
consigned goods. The purpose of
this article is to: (1) provide an understanding of the consequences of
improperly documenting memorandum transactions; (2) explain the
risks associated with memorandum
transactions in bankruptcies; and (3)
advise on the protection and perfec-

tion of the consigned vendors’ interest in its collateral.
Since the Great Recession, the geographic and economic diversity of
jewelry companies that have filed for
bankruptcy demonstrates jewelry
While memorandum transactions
inherently include a degree of risk,
consignment vendors have the ability to lessen certain of the legal
risks associated with memorandum
transactions through proper documentation of the transaction.

companies’ vulnerability to liquidity
crises and sustained economic downturns. In the aftermath of the Great
Recession, the list of jewelry companies that filed for bankruptcy included jewelry companies across the economic spectrum that ranged from
high-end, specialty retailers, such as
Fred Leighton, to jewelry companies

lenges of operating commercial real
estate businesses. The purpose of this
article is to: (1) provide commercial
landlords with an understanding of
common real estate issues that arise in a
By Joshua Levin-Epstein, Esq.
bankruptcy proceeding, and; (2) proWhile the commercial real estate mar- vide commercial landlords with guidket in the United States has stabilized ance on best practices for compliance
and improved since the Great Reces- with relevant bankruptcy rules.
sion, the tepid economic recovery necessitates that commercial landlords’
business planning must still contem- To prevent a difficult situation from
plate the prospect of tenant bankrupt- turning into a catastrophe, landlords
cies. The recent corporate bankruptcies must put in place a contingency plan for
of retail companies with hundreds of the possibility of tenant bankruptcies
now shuttered retail locations, such as
Blockbuster, Brookstone Inc., Coldwater, Creek, Inc., Crumbs, Dots, and
(Continued on page 15)
Sbarro serve as reminders of the chal-

Special Considerations for
Landlords in a Tenant
Bankruptcy

that concentrate on the general public, such as Fortunoff and Ultra
Stores, Inc. From 2008 to 2012, the
list of bankrupt jewelry companies
included: Shane Company, Michael
Beaudry Inc., David Webb, Inc.,
Friedman’s Inc., Crescent, Arrowhead
Jewelry, Dia Deb International,
Whitehall Jewelers, and Christian
Bernard. For jewelry professionals,
then, it is important to understand
the risks associated with memorandum transactions.
The Reasons for Jewelry Bankruptcies and Failures
The reasons for jewelry company
bankruptcies include corruption and
fraud, liquidity crises in periods of
economic difficulty, increased international competition due to the rise
of online shopping, increased costs of
precious metals and gemstones, and
economic downturns that limit demand for luxury and non-essential
(Continued on page 13)
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Friends,
I am proud to present you with a new edition of the Shiboleth Times, a periodic
newsletter of original materials prepared by our attorneys in New York. This edition of
the Shiboleth Times is the Bankruptcy Edition, and it provides legal analysis regarding special considerations for jewelry businesses in a retailer bankruptcy, special considerations for landlords in a tenant bankruptcy, and information regarding the Detroit municipal bankruptcy. This edition also provides an overview of recent matters

handled by the firm and information about our involvement in the community. We
also provide an introduction to the Agahozo-Shalom Youth Village (ASYV), a residential community in rural Rwanda that is home to youth who were orphaned during and
after the genocide in 1994.
It gives me great pleasure to announce that Moty Ben Yona has become the sixth
partner of Shiboleth LLP. Prior to joining Shiboleth LLP in New York, Moty worked for
more than six years at the Corporate and M&A practice group of our affiliated office,
Shibolet & Co., one of Israel's leading law firms. Moty represents clients in a broad
range of business and commercial transactions, with a concentration on Venture Capital and Hi-Tech transactions, Real Estate, Mergers and Acquisitions, commercial and
corporate finance transactions, and general corporate representation. Moty serves domestic and foreign clients, including multinational corporations, private equity
funds, real estate investment companies, venture lending funds, emerging companies,
entrepreneurs as well as other private companies and individuals.
Moty’s extensive knowledge, varied experience and unparalleled dedication to

his clients and transactions allow him to provide excellent solutions to the unique problems faced by our clients. Good luck Moty!
I would like to take this opportunity to wish you and your family happy holidays!

Oren Heiman, Managing Partner
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10 Commandments

should continue throughout the duration of the business
relationship. The following are examples of tell-tale signs
of distress in the period following the execution of a conUseful Tips for Jewelry Businesses; Protecting signment agreement: (i) a change in customer payment
habits, (ii) the failure of the customer’s check to clear, (iii)
Goods in a Customer’s Bankruptcy Case
a change in the customer’s purchase habits, and (iv) signs
of impaired cash-flow and profitability, such as employee
In this edition, our bankruptcy department shares lay-offs, decreased advertising, or major changes in busiten tips on how jewelry businesses can mitigate some of ness strategy.
the risks associated with consignment transactions in a
bankruptcy setting.
5. Ensure Proper Legal Documentation of the
1. Plan Ahead
While the economy has stabilized and improved since the
Great Recession, jewelry businesses must contemplate
the prospect of retail bankruptcies. During the Great Recession, retail jewelry companies across the economic
spectrum initiated bankruptcies. For example, the list of
jewelry companies that have filed for bankruptcy in the
past decade range from relatively small domestic companies to international companies, which include: Shane
Company, Michael Beaudry Inc., David Webb, Inc., Henry Dunay Designs Inc., Friedman’s Inc., Crescent Jewelers, Arrowhead Jewelry, Brodkey’s Jewelers, Dia Deb International, Whitehall Jewelers, Christian Bernard, and
Alexander M. Waldman Diamond Co., Inc.
2. Take Advantage of the Law
The legal advantages for a consignor in the proper documentation of a consignment transaction include: (i) the
prevention of other creditors asserting judicial liens and
security interests in the consigned goods, (ii) the establishment of the consignor’s status as a secured creditor by
virtue of its perfected security interest in the consigned
goods, (iii) the priority of payment and distribution of
proceeds in a bankruptcy case, and (iv) the ability to repossess the goods. From a practical business standpoint,
the enhancement of the consignment vendor’s legal status
heightens the probability of a greater financial recovery in
a bankruptcy case.
3. Check for Tell-Tale Signs of Distress Before
Entering Into a Consignment Agreement
The suppliers’ careful examination of retailers’ creditworthiness is an essential measure to safeguard memorandum transactions. The following are examples of tell-tale
signs of distress: (i) the initiation of lawsuits for failure to
pay taxes, (ii) the initiation of lawsuits for failure to pay
vendors, (iii) the assessment of the customer’s financial
health, (iv) the review of jewelry industry specific resources, such as The Jewelers Board of Trade, for customers’ creditworthiness, (v) the review of Uniform Commercial Code (UCC) filings, credit reports, such as Dun &
Bradstreet reports, and, for public companies, the review
of filings with the Securities and Exchange Commission.

Consignment Transaction
The consignment transaction must be properly documented to qualify as a “consignment agreement” under
applicable law and include the appropriate forms, such as
a UCC-1 financing statement and notices. Through the
proper execution of the consignment agreement, UCC-1
financing statement, and the UCC-1 financing statement
notice, the consignment vendor can mitigate some of the
risks inherent in consignment transactions.
6. Take Advantage of the Bankruptcy Code’s Reclamation Provision
The Bankruptcy Code provides creditors with the right to
reclaim goods under certain circumstances and within a
statutorily prescribed time period. Upon a retail jewelry
bankruptcy, creditors must take advantage of the Bankruptcy Code’s reclamation provision to reclaim goods.
7. Take Advantage of the Bankruptcy Code’s Administrative Expense Provision
The Bankruptcy Code provides trade creditors with the
right for preferential payment treatment where those
creditors have sold goods to a debtor within 20 days prior
to the date of a bankruptcy filing. Upon a retail jewelry
bankruptcy, creditors should take advantage of the Bankruptcy Code’s administrative expense provision to recover
the value of those goods.
8. Monitor the Bankruptcy Case to Protect Your
Interests
A creditor must closely monitor a retail jeweler’s bankruptcy to protect its interests. For example, the debtor in
a bankruptcy case may seek a financing arrangement that
provides the post-petition lender with a lien on all of the
debtor’s property, including the creditors’ property.
9. File a Proof of Claim on Time in a Bankruptcy
Case
A creditor must timely file a Proof of Claim form to preserve its rights to receive payments from a debtor’s estate
for debts incurred prior to the date of the bankruptcy.

10. Timely File a Proof of Claim for an Administrative Expense in a Bankruptcy Case
A creditor must timely file a Proof of Claim to preserve its
4. Monitor for Tell-Tale Signs of Distress After rights to receive payments deemed as “administrative
Entering Into a Consignment Agreement
expenses,” which are entitled to priority, for debts inThe consignment vendor’s performance of due diligence curred in the post-petition period.
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ny, analysis of the tax implications of the restructuring and
negotiating and drafting of the various investment documents.
Alon Harnoy, Sabari Bagchi and Daniel J. Friedman are representing Urgent MD, an urgent care medical
provider, in connection with a corporate restructuring and
private placement fundraising related to the opening of
three new locations.
Moty Ben Yona, Sabari Bagchi, Rick Wender and
Meital Dror are representing an online platform for the
marketing and retailing of diamonds in connection with an
$18M financing round. Representation includes restructuring of the company, analysis of the tax implications of
the restructuring and negotiating and drafting of the various investment documents.

Alon Harnoy and Meital Dror represented a group of
investors during a second financing round in a technology
company in the security space. Representation included
revising the Limited Partnership Agreement of the invest SHIBOLETH LLP’s Corporate Group advises on ment vehicle used in the financing round.
global financial and commercial transactions, and specializes in corporate and securities laws, regulatory matters,
transactional structuring and execution and legal issues on

SHIBOLETH’s Corporate Restructuring and
behalf of private equity funds, global companies, and inBankruptcy Group has extensive experience in complex
vestors. The group has extensive experience in mergers
cases and has been involved in domestic and international
and acquisitions, private equity transactions, securities
corporate restructuring and bankruptcy matters in numerofferings and SEC reporting, commercial and corporate
ous industries. We represent business clients in debt refinance transactions, hi-tech and venture capital investstructurings, bankruptcy cases, creditors' rights matters,
ments, joint ventures, formation of private investment
litigation and related finance, mergers and acquisitions,
funds and general corporate representation.
and other corporate transactions throughout the
world. Our attorneys have been engaged in representation
Alon Harnoy, Sabari Bagchi and Meital Dror are
of debtors, foreign subsidiaries, and foreign representarepresenting a Blackstone portfolio company that will intives, acquirers of assets of troubled companies, secured
vest in greenfield and operating global water infrastruclenders, financial institutions, unsecured creditors, landture opportunities. Representation includes setting up the
lords and creditors' committees in all phases of bankruptcorporate structure of the company, negotiating and draftcy proceedings.
ing employment agreements for the company’s employees,
and providing ongoing legal advice with regard to the company’s potential investment transactions.
Joshua Levin-Epstein represents an individual defendant in an adversary proceeding in In re: Fine Diamonds
Alon Harnoy, Rick Wender, Sabari Bagchi, Meital
LLC pending in the United States Bankruptcy Court for
Dror and Irit Kornfein are representing Apploi, a sothe Southern District of New York.
cial media recruitment company, in connection with the
company’s global restructuring and investment round with Joshua Levin-Epstein represents a warehouse corpoan institutional investor. Representation involves restruc- rate tenant in In re: Universal Logistics Group, Inc. pendturing of the global corporate organization of the compa4

                                                   
                                                   
                                                   

ing in the United States Bankruptcy Court for the District of includes advising the client on a wide variety of privacy and
New Jersey.
data protection law issues, including issues relating to children’s privacy rights and compliance with the Children's
Joshua Levin-Epstein represented a corporate defend- Online Privacy Protection Act, and U.S.-E.U. Safe Harbor
ant in an adversary proceeding in In re: Eastman Kodak Framework related to data protection.
Company in the United States Bankruptcy Court for the
Southern District of New York.
Oren Heiman and Joshua Levin-Epstein represent  SHIBOLETH’s Real Estate Group is engaged in all
Israeli court-appointed receivers in a state court proceeding areas of real estate, including with regard to entrepreneurpending in Miami, Florida.
ship, design, development, construction and marketing of
projects of all types. The group advises real estate entrepreneurs and development companies, industrial companies,
franchisees of national infrastructure projects, local and
 SHIBOLETH’s Intellectual Property Group offers
international private clients, Israeli companies or entreprea wide range of legal services in connection with the intelneurs investing in real estate in New York, high-tech comlectual property (IP) management of our clients, including panies and various other companies requiring legal advice
commercial structuring of IP rights, copyright protection, on real estate issues.
and trademark registration. We counsel our corporate and
commercial clients on intellectual property planning and Sasha Bau, Liraz Geva and Danielle Comanducci are
strategic development of IP rights. Our Group provides on- representing a group of domestic and foreign lenders, ingoing support to the firm’s Corporate Group in connection cluding offshore lenders, in connection with acquisition and
with global intellectual property matters, including licens- construction financing of 9 projects in New York City coning, due diligence of IP rights, and related transactional sisting of residential condominiums, rental buildings and
matters, such as digital media and electronic distribution, commercial real estate.
protection and enforcement of intellectual property and
related rights, internet law and entertainment and media.
Shiboleth LLP’s Real Estate Group is representing a
real estate developer in the acquisition of 160,000-squareSasha Bau and Danielle Comanducci are representing
foot development site in New York City for a purchase price
an international web-based educational company in conin excess of $55 million. Current zoning may allow for
nection with prosecution and maintenance of its trade350,000+ buildable square feet of residential space and in
marks internationally in 17 countries as well as in connecexcess of 450,000 square feet of commercial space.
tion with the prosecution and maintenance of its large
trademark portfolio in the United States. The client’s trademarks are being prosecuted in countries that are parties to  SHIBOLETH’s Litigation Group represents clients
the Madrid Protocol as well as in countries that are not par- in almost every type of commercial litigation and is inties to the Madrid Protocol. Representation also includes volved in various litigation and arbitration procedures.
advising the client in connection with a wide variety of in- Members of the litigation team have extensive experience in
tellectual property matters, including, but not limited to class actions; civil and business disputes of all types, such
copyright law, licensing matters and a wide variety of other as contractual, misrepresentation and fraud claims; various
contractual matters.
corporate and banking disputes; technology-related disputes, including intellectual property litigation and confidentiality disputes; contentious wills and inheritance matters; property and construction disputes; employment disputes; and white collar crime investigations and prosecutions. SHIBOLETH LLP views mediation and alternative
dispute resolutions (ADR) as an integral part of its litigation
practice. The group advises clients on strategic options with
Sasha Bau and Danielle Comanducci are representing respect to court action and when applicable recommends
an international educational company in connection with pragmatic alternative solutions.
(Continued on page 9)
privacy and data protection law compliance. Representation
Sasha Bau and Danielle Comanducci are representing
a renowned French art gallery located in Paris in connection with opening of an affiliate gallery in New York City.
Representation includes advising the client on a variety of
matters concerning joint venture, leasing, intellectual property and art law concerns.
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Spotlight
SHEDDING A LIGHT ON OUR FAVORITE
NOT-FOR-PROFITS ONE ORGANIZATION

AT A

TIME

The Agahozo-Shalom Youth Village
Cultivating a brighter future for
Rwanda’s most vulneRable youth

The Agahozo-Shalom Youth Village (ASYV) in Rwanda was founded as a response
to the overwhelming orphan popula-tion devastated by the 1994 genocide. Of
Rwanda’s total population of 11.46 million, nearly 3 million children were left orphaned and vulnerable, with little or no chance for a future.

Today, Agahozo-Shalom is a model community of living, learning and healing for
Rwanda’s most vulnerable youth. In their four years at ASYV, our kids are creating
new pos-sibilities and opportunities for themselves and the world around them.

It is because of friends, donors and our remarkable team in the Village, that the
kids who arrive broken are transformed into change-makers who leave the Village filled with hope, skills, a belief in themselves, prepared and ready to impact
the world.

With continued support and help, ASYV will continue to be the place where the
rhythm of life is restored. The Village not only saves the lives of the kids who live
there, but also makes a sig-nificant impact on surrounding villages, Rwanda as a
whole, and across the globe. Join us and help change the world, 500 kids at a time.

Learn how you can help:
www.asyv.org Or call 646.381.7860
6

                                                   
                                                   
                                                   

and the Community

  

We congratulate Oren Heiman, our Managing Partner, and his wife Tal Shapsa-Heiman, for the birth of
their first baby girl, Liri, who was born on September
24, 2014– Mazal Tov!.
**

On July 24, 2014, Shiboleth LLP hosted a special
investor series event at the chic and intimate Mae
Mae Café located in Hudson Square. This exclusive
event brought together investors and executives to
hear presentations from four hand-picked businesses
who presented their plans and capital investing opportunities for investors. Over 60 executives from various companies attended the event, and had the opportunity to hear presentations from Topline Exchange, the Hitch, Urgent-MD and Genie Quest.
Later that night, Shiboleth LLP hosted a cocktail party
for clients and friends of the firm. The event was attended by Shiboleth LLP’s attorneys and over 40
guests, who enjoyed a jazz performance and lite dinner during the evening.

Presentations by Zachary Blank from The Hitch and Mitch Kahn
and Wade Vandegrift from Topline Exchange at Industry Innovators

On September 4, 2014, Shiboleth LLP hosted the
fifth annual BIMBA (Bright Israeli MBAs) toast and
get-together for Israeli MBA students and academia
living in New York. The event, attend by +25 students
and academia, allowed guests to meet with select Israeli business people in New York, get to know students from other schools and classes and strengthen
the Israeli community. The event was also sponsored
by Taxvision Accounting Services.
On October 22, 2014, Shiboleth LLP hosted a Social Media Conference organized by the Israel Economic Mission. The conference invited Israeli business owners to learn more about law and social media. Sasha Bau, our head of Intellectual Property
Department, provided information on the legal aspect
of social media in a very interesting, and thought provoking manner.

Alon Harnoy at Industry Innovators
(Continued on page 8)
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(Continued from page 7) SHIBOLETH AND THE COMMUNITY

Social Media Conference

Sasha Bau and guests at the Social Media Conference

American Friends of Rabin Medical Center
Gala; On November 5, 2014 Shiboleth LLP participated in the American Friends of Rabin Medical Center 15th annual Gala at Cipriani on 42nd Street, for an
evening of solidarity to benefit Israel’s Rabin Medical
Center. Amnon Shiboleth, Oren Heiman, Alon Harnoy, Moty Ben Yona and other friends of the firm attended the Gala.
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(Continued from page 5) SHIBULLETS

Amnon Shiboleth, Moty Ben Yona and Meital Dror
are representing J. Christopher Burch, an active investor,
fundraiser and entrepreneur and a majority stake holder in
C. Wonder, in a dispute with Powermat Ltd. Burch has
been serving as a director on Powermat’s board of directors
since 2007, and is one of the company’s main shareholders.
Representation includes filing a complaint against Powermat and its CEO in the Tel Aviv District Court, asking that
the court appoint an auditor to carry out forensic accounting of the company in light of claims of mismanagement of
Powermat by its management team, and conducting settlement discussions with the relevant parties.
Oren Heiman, Daniel Goldstein and Ilya Prokopets
are representing a former chief executive officer of a publicly-traded telecommunications company in a breach in contract and wrongful termination dispute with his former employer.

The Shiboleth Corporate and Tax departments are
assisting several startup companies established as LLCs
(because of the tax benefits associated with that type of
business structure in the early stages of development) to
convert to corporations in order to facilitate advanced
rounds of financing by investment funds. With respect to
some of these clients, the founders and seed investors include not only U.S. persons but European and Israeli persons. In those cases, our office must design and coordinate
conversion structures that will not generate tax for the
owners in any of these jurisdictions.

Amnon Shiboleth, Charles B. Manuel, and Daniel
Goldstein are representing a prominent South American
businessman and his companies in a lawsuit against the
client’s former legal counsel for breach of contract and
breach of fiduciary duty.

Rick Wender was consulted by a U.S. based employee of
a multinational software development company based in
the Netherlands. In prior years, the employee had been
awarded stock, as a bonus, in one of the multinational’s
European holding companies. By virtue of a restructuring,
the employee was required to exchange the stock he currently held for stock in a newly formed European holding
company. Because of the substantial growth in the value of
the employer, the exchange potentially triggered a very
large taxable gain in the U.S. Moreover, since the foreign
company whose stock the employee held was a Passive Foreign Investment Company (PFIC) under U.S. tax rules, the
tax imposed on the gain would be imposed at punitive
rates. Rick assisted the client in reformatting the exchange
such as to substantially reduce the gains tax to be paid currently, deferring the bulk of the tax to a later date.


SHIBOLETH’s Tax, Trust and Estates Group
provides advice with respect to income, gift and estate tax
issues as well as trust and estate issues. With respect to income tax issues, the Group advises on a variety of local and
international transactions, including cross border mergers,
acquisitions and investments, real estate acquisitions and
municipal laws, and financing and restructuring transactions.

Members of the Shiboleth trusts and estates department are establishing a not for profit foundation on
behalf of a philanthropic minded client who had a large
income windfall during the current year. The funding of
the foundation will allow the client a large write off for the
current year, saving him a substantial amount of income
tax. It will also permit him to manage the foundation and
control future grants of these funds and their tax free earnings to approved charitable causes of his choosing.

Amnon Shiboleth, Joshua Levin-Epstein, Sasha
Bau and Daniel Goldstein are representing a commercial real estate investor in a breach of contract and fraud
dispute regarding a series of loan transactions with a lender
based in Israel.

Rick Wender and Lilach Chemtob advised an Israeli
corporate employer, who had U.S. citizens among its Israeli
employment pool, on the best structure for issuing incentive options to such employees so that the most favorable
U.S. and Israeli income tax treatment could be achieved.
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Current
What Municipal Bond
Investors Should Know
About the Detroit Municipal
Bankruptcy
By Joshua Levin-Epstein, Esq.

D

uring the Great Recession, when 60 Minutes aired
an interview with banking analyst Meredith Whitney, her dire prediction of an impending municipal bond imbroglio of “hundreds of billions” of
municipal defaults ignited a firestorm of controversy. While
Whitney’s forecast never quite materialized, the recent filings of high-profile municipal bankruptcies such as Detroit,
Michigan and Stockton, California, can indeed be a cautionary tale for bondholders’ investment in the $3.7 trillion U.S.
municipal market. Conservative, well-respected international publications, such as the Economist, have recently warned
that the poor state of the United States’ public municipal
finances threaten the safety of municipal bond investments. While municipal bankruptcies are rare, a discussion
of the Detroit bankruptcy case, in particular, offers an instructive lesson about financial instruments widely considered to be the safest fixed income investments in the United
States.
Reasons for the Detroit Bankruptcy
The tepid economic recovery forced Detroit officials to seek
bankruptcy protection as dwindling tax revenues and the
inability to obtain additional financing made obligations to
bondholders, retirees, and employees unaffordable. Detroit’s commencement of bankruptcy proceedings wrested
the ignominious distinction as the largest U.S. city ever to
file for bankruptcy from Stockton, California. Detroit’s bond
defaults marked some of the last milestones on a road to
bankruptcy that included the imprisonment of Detroit’s former mayor for official corruption and the decline of the
City’s population from a peak of nearly 2 million in 1950 to
approximately 685,000 in 2014.
Decades of financial mismanagement and imprudence culminated in the City’s accumulation of $18 billion in debt.
Prior to the bankruptcy filing, the City’s financial projection
was bleak, with more than $0.38 of every tax dollar the City
collected dedicated to the service of legacy debts, and projected to increase to $0.65 in five years. Kevin Orr, the City’s
emergency financial manager, characterized the City’s decline as a “death spiral.”

10

Affairs
In a jarring example of Detroit’s decline, in 2011, approximately 136,000 crimes were reported in the City; 15,245 of
these were violent crimes such as homicide and robbery. Detroit ranks as the leader in virtually every category of undesirability for major cities, including unemployment, crime
rates, abandoned buildings, and reductions in emergency
services and personnel. In yet another example of Detroit’s
destitution, approximately 40% of the City’s street lights are
not working. No major U.S. city has a lower credit rating
than Detroit. The City is broke, financially and otherwise.
Detroit’s problems were not isolated to issues affecting its
residents. The City’s bankruptcy spills over to investors in
municipal debt, bond insurers that insured portions of the
municipal debt, and possibly the state and federal government which may need to intervene to cover shortfalls in retirement benefits for public sector employees.
Credit rating agencies and bond insurers have publicly cautioned that the Detroit bankruptcy has the potential to set
unfavorable legal precedents for bondholders and insurers.
A bond insurer with a stake in the City’s restructuring issued
a public statement declaring that the City’s proposal for restructuring its bond debt was "harmful to Detroit and the
interests of the taxpayers in Michigan" and "necessarily imperiled" the City's access to cost-effective financing.
The Bankruptcy Code’s Scheme for Distributing
Payments to Creditors
The Bankruptcy Code includes a statutory scheme for the
priority and distribution of payment that generally provides
payment for secured creditors ahead of unsecured creditors-- known in bankruptcy jargon as the “absolute priority
rule.” As a corollary to the “absolute priority rule,” the Bankruptcy Code provides for the equal treatment of similarly
situated creditors. For example, general unsecured creditors usually receive a pro rata distribution of funds set aside
for the general unsecured creditor claim pool. Detroit’s classification of certain general obligation debt as unsecured and
the City’s appearance of preferential treatment to retirees’
unsecured obligations was a source of controversy.
Bankruptcy Issues for Municipal Bond Investors in
the Detroit Bankruptcy
The main concerns for general obligation bondholders in
municipal bankruptcies are the potential misclassification of
general obligation debt as unsecured and the potential prioritization and preferential treatment of unsecured retiree ob-

                                                   
                                                   
                                                   

ligations. The majority of Detroit’s 20 largest unsecured
creditors are comprised of general obligation bond debt, and
certain insurers of the bondholder debt challenged the City’s
designation as unsecured. Bond insurers initiated lawsuits
in the Detroit bankruptcy proceeding for a declaration that
the City’s pledge of tax revenue to pay down voter-approved
bond issuances constituted a lien under Michigan law that
confers secured status in the bankruptcy proceeding.

legal challenge has severe consequences for bondholders
because the Court’s designation of the bonds as unsecured
reduced bondholders’ recovery to 20%, rather than a full
recovery.

The City submitted its restructuring plan concomitant with
the emergency manager’s objective of exiting bankruptcy by
September 2014. Not surprisingly, the City’s bankruptcy exit
plan offended unsecured bondholders, bond insurers, and
credit rating agencies. For unsecured bondholders, the City’s
classification of certain unsecured bonds as unsecured and
the plan’s disparate treatment of unsecured bondholders
relative to retirees has the potential to set a problematic legal
precedent.

Despite the recent filing of several high-profile municipal
bankruptcies, municipal bond analysts still consider municipal bonds a safe investment and a nationwide wave of municipal bankruptcy unlikely. Detroit’s and Stockton’s bankruptcies have not spooked the marketplace for municipal
bonds as interest rates on the highest-quality 30-year bonds
do not reflect a substantial risk premium. For these reasons,
the Detroit and Stockton bankruptcies are best viewed as a
cautionary tale rather than a portent of things to come.

The City’s bankruptcy plan classified as “unsecured” certain
unlimited tax general obligation bonds that were backed by
unlimited tax general obligations and a voter-approved property tax for the purpose of paying debt service on the bonds.
The bonds’ insurer filed a lawsuit within the bankruptcy proceeding challenging the unsecured classification on the
grounds that the pledge of a voter-approved property tax
conferred on the bonds secured status. The outcome of the

While the Bankruptcy Court has approved the City’s restructuring plan, the legal issues in Detroit's municipal bankruptcy should serve to heighten the bond community’s awareness
about the potential legal issues of bond investments in municipal bankruptcy.

To further aggravate matters for unsecured bondholders, the
City’s bankruptcy plan was generally more favorable in its
treatment of retirees that hold unsecured claims when compared with the remaining unsecured bondholders. While the
The first issue of concern for municipal bond investors in the recovery for the retirees varied widely, from 66%-96% under
Detroit bankruptcy proceeding centered on the dispute over the City’s plan, the recoveries for general unsecured bondthe classification of certain general obligation bonds as unse- holders are far less.
cured. General obligation bonds are a type of bond backed
by a city’s “taxing power.” Under the Bankruptcy Code, the Upon release of the City’s plan, credit rating agencies publicclassification of secured claims is limited to claims secured ly cautioned that the disparate treatment of bondholders
by a lien on property. The City classified certain of its gen- may have the unintended effect of higher borrowing costs for
eral obligation bond debt as unsecured on the basis that the local issuers and higher property taxes in Michigan.
pledge of the City’s tax power to repay the bond issuances
did not qualify as a lien to secure property. Contrary to the The Bankruptcy Court Approved Detroit’s BankCity’s position, the bond insurers claimed that the City ruptcy Plan
backed its bond issuances with a pledge of taxes, as security,
to repay the bonds exclusively. For holders of Detroit’s gen- In early November, the Bankruptcy Court approved the City
eral obligation debt, the classification of the general unse- of Detroit’s bankruptcy plan, which ended the City’s 16
cured bonds severely impacted the amount of their recov- month bankruptcy odyssey. Having achived the ignominious
ery.
distinction as the largest city to ever file bankruptcy, the City
of Detroit achieved an actual notable distinction as the fastThe second issue of concern for municipal bond investors est large city to exit bankruptcy. U.S. Bankruptcy Judge Stewas the prospect of retirees and other public sector employ- ven Rhodes, politicians, and legal experts hailed the City’s
ees receiving favorable treatment. The bankruptcy court is a relatively quick exit from bankruptcy, which staunched the
court of equity that has the power to treat similarly situated professionals’ fees at $150 million.
creditors differently. For example, trade creditors may receive preferential treatment in the priority of payment be- The Bankruptcy Court’s approval of the City’s bankruptcy
cause the bankruptcy court deems that the trade creditors plan came on the heels of successful negotiations between
provide a critical service. Holders of Detroit’s unsecured gen- the dissenting bondholders, some of which agreed to accept
eral obligations bonds were concerned that the unsecured recoveries of $0.14 on the dollar, and the dissenting pensionpension debt, which constituted the City’s largest unsecured holders. Under the City’s bankruptcy plan, the City is exclaim aggregating $2,037,000,000.00, would not be treated pected to cut about 74% of its unsecured debt, and the City
pari passu with unsecured bond debt.
projects additional cost savings through an investment in
modern and efficient government operations.
The Bankruptcy Plan and its Treatment of
Unsecured Bondholders
Conclusion
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Apple & Oranges
A collection of recent legal news and cases from the big
apple and land of oranges

1. Bankruptcy:
Argentina’s economic and debt woes continue. After
a debt restructuring in 2001 that managed to swap
93% of its at risk bonds, Argentina is now in danger
of defaulting on the remaining 7%. After Argentina
managed to successfully restructure a large part of
its debt, the remaining debt was bought up by
hedge funds who are now suing to have their credit
recognized and honored to the tune of $1.5 B USD.
Recently, the Supreme Court ruled that Argentina
must pay the leftover debt from 2001, as well as the
appropriate interest. Currently, Argentina and its
creditors are in negotiations to reach an agreement.
Argentina’s main concern is that the ruling may set
a precedent that could leave the South American
nation liable to pay a further $18.5 BB to other
creditors.

3. Local Legislation:
Michael Bloomberg, the former mayor of New York
City, signed two major tobacco-related bills into law
at the end of last year that have now taken effect.
The first piece of legislation raised the minimum
required age for the purchase of cigarettes and other tobacco products from 18 to 21 in the city. This
makes NYC the first major city in the US to prohibit
the sale of tobacco products to 19- and 20-year olds.
The second, put a minimum sale price on a pack of
cigarettes at $10.50. The goal of these new laws is
to prevent the youth in NYC from becoming addicted to tobacco early in life. Opponents of this legislation believe that New Yorkers who can vote and enlist in the military should be mature enough to decide whether to buy cigarettes or not.

2. Immigration:
On October 22, Australia and Israel announced that
a reciprocal work and holiday visa arrangement between the two countries had been signed. This arrangement, when brought into effect, will enable up
to 500 young Israelis to enjoy an extended holiday
in Australia each year. Under the new arrangement,
holders of a work and holiday visa will be entitled to
visit Australia for up to one year, and will also be
eligible to engage in short-term work or study during their stay. This arrangement will help Australians and Israelis continue to enhance their already
close ties, and reflects the strong bond of friendship
the nations share. In the coming months, Australia
and Israel will be working closely together to implement the necessary legal and administrative processes to bring this visa arrangement into effect.
When the arrangement has commenced, eligible
Israelis will be able to apply for the visa.

4. Antitrust:
A position paper submitted by Attorney General,
Yehuda Weinstein, to the Lod District Court, in the
framework of a class action suit in the affair of the
air cargo cartel, the Attorney General argues that a
consumer should be allowed to sue a cartel for
damages even if suffered indirectly. According to
the position paper, Weinstein believes that the
courts in Israel need to recognize the right of an indirect consumer, and not only a direct consumer, to
sue for financial damages in cases of price fixing by
cartels or any other breach of the anti-trust laws.
An indirect consumer is one who does not purchase
goods or services directly from the supplier. The
approach reflected in the position paper provides
consumers with a tool to deter corporations from
entering into business arrangements that could hit
at the pockets of private individuals.
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purchases. The failures of jewelry companies are particularly pronounced during recessions. In fact, during the
Great Recession 1,300 US jewelry businesses closed in
2008, and 900 US jewelry businesses closed in 2009. In
the failure or bankruptcy of jewelry businesses, the creditors’ recovery of consigned goods is fraught with legal
obstacles, challenges, and frustration.
Special Problems in a Jewelry Business Bankruptcy
While the reasons for the bankruptcies and failures of
jewelry companies vary, the difficulty in locating, identifying, and repossessing consigned goods is a common problem for consignment vendors. Due to the nature of the
jewelry business, which includes the shipment of fungible
goods overseas, customary business practices of consignment transactions, and a dependency on bank financing
to fund operations, suppliers must contemplate the challenge of repossessing goods from a bankrupt or failed
jewelry enterprise. The type of failure of a jewelry company is significant because different laws apply depending
on whether the failed enterprise commences bankruptcy
proceedings, which are governed under federal law, or
winds down outside of federal court.
The special problems in a jewelry business failure center
on the legal challenges involved in the suppliers’ establishment of rights and title to its consigned goods. To the
astonishment of consignment vendors that are unaware
of the laws governing consignment transactions, the consignee may have the right to use the consigned goods as
collateral in loan transactions. For example, in a bankruptcy case, a bank that financed the bankrupt jewelry
business’s day-to-day operations may assert that the proceeds of the consigned goods constitute collateral of the
bank, not the consignor. In a real world example of the
failure to properly document the consignment transaction, in In re: Morgansen’s, the bankruptcy court authorized the bankruptcy trustee to auction the bankrupt jewelry company’s consigned goods, over the consigned vendors’ objection, because the consignment vendors failed
to execute the appropriate legal documents. The financial
consequences of the failure to properly document a memorandum transaction are potentially catastrophic.
The adversarial nature of bankruptcies pit creditors
against each other in a contest for priority of payment and
distribution of payment. The failure to properly document the memorandum transaction may result in several
undesirable scenarios, such as other creditors leapfrogging the creditor that improperly perfected its interests in
consigned goods, a bankruptcy trustee auctioning the
consigned goods at a bankruptcy fire-sale over the objection of the consignment vendor, or other undesirable scenarios. The purpose of the proper documentation of the
consignment transaction is to elevate the consignment
vendor’s legal status to secured creditor status.
In a bankruptcy case, the difference in legal classification

between a secured and unsecured creditor can mean the
difference between getting paid and not getting paid.
The Bankruptcy Code includes a federal statutory scheme
for the priority and distribution of payment that generally
provides payment for secured creditors ahead of unsecured creditors, known in bankruptcy jargon as the
“absolute priority rule”. As a corollary to the “absolute
priority rule”, the Bankruptcy Code provides for the equal
treatment of similarly situated creditors. For example,
general unsecured creditors receive a pro rata distribution of funds that are left over after secured
claims have been satisfied. The main concern for consignment vendors in bankruptcies is the potential classification as an unsecured creditor.
The Advantages of Properly Documenting a
Consignment Transaction
The proper documentation of the consignment transaction enhances the consignment vendor’s legal status, in a
bankruptcy case, vis-a-vis other creditors. In a bankruptcy case, the legal advantages for a consignor in the proper
documentation of a consignment transaction include: (i)
the prevention of other creditors asserting judicial liens
and security interests in the consigned goods, (ii) the establishment of the consignor’s status as a secured creditor
by virtue of its perfected security interest in the consigned
goods, (iii) the priority of payment and distribution of
proceeds in a bankruptcy case, and (iv) the ability to repossess the goods. From a practical business standpoint,
the enhancement of the consignment vendor’s legal status
heightens the probability of a greater financial recovery in
a bankruptcy case.
Tell-tale Signs a Jewelry Business is Experiencing Financial Difficulties
The suppliers’ careful monitoring of retailers’ creditworthiness is an essential measure to safeguard memorandum transactions. Prior to entering into an agreement for
a memorandum transaction, the supplier should examine
the customer for tell-tale signs of financial difficulties, as
follows: (i) the initiation of lawsuits for failure to pay taxes; (ii) the initiation of lawsuits for failure to pay vendors;
(iii) the assessment of the customer’s financial health; (iv)
the review of jewelry industry specific resources, such as
The Jewelers Board of Trade, for customers’ creditworthiness; (v) the review of Uniform Commercial Code (UCC)
filings, credit reports, such as Dun & Bradstreet reports,
and, for public companies, the review of filings with the
Securities and Exchange Commission. The consignment
vendor’s performance of due diligence should continue
throughout the duration of the business relationship.
In the period following the agreement for a memorandum
transaction, the supplier should continue to monitor the
customer for indications of financial difficulties, as follows: (i) a change in customer payment habits; (ii) the
failure of the customer’s check to clear; (iii) a change in
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the customer’s purchase habits, and (iv) signs of impaired
cash-flow and profitability, such as employee lay-offs, decreased advertising, and major changes in business strategy. With respect to changes in business strategy, for example, large jewelry companies contemplating bankruptcy may purchase unusually large quantities of goods prior
to the initiation of a bankruptcy proceeding in order to
garner greater cash flow in the immediate postbankruptcy period. Taken together, the suppliers’ careful
monitoring of retailers’ creditworthiness and prophylactic
legal planning are important safeguards for memorandum transactions.
Documenting a Memorandum Transaction
As a further precautionary measure for memorandum
transactions, the appropriate legal documents are critical

Through the proper execution of the consignment
agreement, UCC-1 financing statement, and the
UCC-1 financing statement notice, the consignment vendor can mitigate the risks inherent in
consignment transactions.
for protecting suppliers’ interests in the event of a bankruptcy or failed jewelry business. Without the proper legal documentation, the supplier is at risk of the bankruptcy court’s issuance of unfavorable legal determinations
concerning: (i) the title of the consigned goods and (ii) the
suppliers’ security interest in the consigned goods. The
bankruptcy court’s determination that a consignment
vendor is simply an unsecured creditor severely impairs
the vendor’s potential recovery.
The proper legal documentation of a memorandum transaction includes: (i) a consignment or memorandum
agreement that includes all of the required terms and
conditions to qualify as a legally enforceable consignment
agreement; (ii) a UCC-1 financing statement, and (iii) notice to creditors who holding perfected liens prior to the
filing of the UCC-1 financing statement.
The Consignment Agreement
Consignment agreements are generally governed under
Article 9 of the Uniform Commercial Code, which is a set
of model laws for commercial transactions that most
states have adopted. Section 9-102(a)(20) of the Uniform
Commercial Code defines “consignment” as follows:
"Consignment" means a transaction, regardless
of its form, in which a person delivers goods to a
merchant for the purpose of sale and:
(A) the merchant:
(i) deals in goods of that kind under a
name other than the name of the person
making delivery;
(ii) is not an auctioneer; and
14

(iii) is not generally known by its credi
tors to be substantially engaged in selling
the goods of others;
(B) with respect to each delivery, the aggregate value of the goods is $1,000 or
more at the time of delivery;
(C) the goods are not consumer
goods immediately before delivery; and
(D) the transaction does not create a security interest that secures an obligation.
A consignment agreement must include all of the terms
and conditions set forth in section 9-102(a)(20) of the
UCC for the consignment transaction to qualify as a legally enforceable consignment agreement. Section 9-319 of
the UCC, in turn, provides that, unless the consignment
vendor “perfected” its security interest in the consigned
goods, the consignee is deemed to have “rights and title to
the goods identical to those the consignor had.” The import of section 9-319(a) of the UCC is that, where no perfected security interest exists, the consignee has the identical rights to the consigned goods as the consignment
vendor. The practical business implications of UCC section 9-319(a), for example, permit the consignee to use
the consigned goods for collateral for a bank loan.
The UCC-1 Financing Statement and Notice to
Existing Creditors
A UCC-1 financing statement is also an essential legal
form in the perfection of the consignment vendor’s security interests. To perfect its interests in consigned goods,
consignment vendors should: (i) file a UCC-1 financing
statement, which is a legal form that provides public notice that the consignment vendor has legal title to the
goods, putting future creditors on notice as to the consignment vendors security interest; and (ii) provide notification letters of the UCC-1 financing statement to the
consignee’s existing creditors, putting existing creditors
on notice that the consigned goods are not property of the
consignee. The purpose of the consignment agreement
and UCC-1 financing statement is to establish a security
interest in the consigned goods and ensure that the memorandum transaction qualifies as a “consignment” transaction in accordance with the governing law.
Conclusion
While memorandum transactions inherently include a
degree of risk, consignment vendors have the ability to
lessen certain of the legal risks associated with memorandum transactions through proper documentation of the
loan transaction. Through the proper execution of the
consignment agreement, UCC-1 financing statement, and
the UCC-1 financing statement notice, the consignment
vendor can mitigate the risks inherent in consignment
transactions.
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The Bankruptcy Code’s “Automatic Stay” of Legal
The Bankruptcy Code’s Invalidation of “Termination Action Against the Bankrupt Tenant
on Bankruptcy” Provisions
To further aggravate matters for landlords, the Bankruptcy
The Bankruptcy Code, which is a set of federal laws that gov- Code’s “automatic stay” provision automatically precludes and
ern bankruptcy cases, invalidates the so-called “termination on suspends all legal actions against a bankrupt tenant. The
bankruptcy” contract provisions, known colloquially as ipso “automatic stay” is a legal mechanism that springs into effect
facto clauses, which are standard provisions in commercial immediately upon the tenant’s commencement of bankruptcy.
leases. For example, the Standard Form of Store Lease, in The scope of the automatic stay is extremely broad and encomNew York City, includes the following provision:
passes virtually all legal actions, including eviction proceedings, rent collection and enforcement actions, and lien enforceBankruptcy: (a) Anything elsewhere in this
ment actions. Upon the tenant’s initiation of a bankruptcy,
Lease to the contrary notwithstanding, this
landlords must be careful to avoid violations of the automatic
Lease may be cancelled by Owner by the
stay.
sending of a written notice to Tenant within a
reasonable time after the happening of anyThe nature and comprehensiveness of the automatic stay inone or more of the following events:
vites violations for the uninitiated landlord. Section 362(a) of
the Bankruptcy Code “stay[s]” “any act to obtain possession of
(1) the commencement of a case in bankruptcy property of the estate”, which the Bankruptcy Courts interpret
or under the laws of any state naming Tenant as the very broadly to include seemingly innocuous acts related to the
debtor . . .
enforcement of lease terms. For example, the automatic stay
prohibits landlords’ issuance of demand notices for preSection 365(e)(1) of the Bankruptcy Code, however, expressly petition rent. The automatic stay arises by operation of law
invalidates “termination on bankruptcy” contract provisions in and prohibits a broad range of acts that are otherwise legal in a
commercial real estate leases, such as the provision excerpted non-bankruptcy setting. Therefore, landlords must be preabove, that provide for the termination of the lease solely pared to immediately comply with the Bankruptcy Code’s aubased on the tenant’s initiation of a bankruptcy proceeding. tomatic stay provisions.
Section 365(e)(1) of the Bankruptcy Code provides in relevant
part:
For the uninitiated landlord, the automatic stay is a legal
minefield. The automatic stay enjoins all legal proceedings
Notwithstanding a provision in an executory
against the bankrupt-tenant without the Bankruptcy Courts’
contract or unexpired lease, or in applicable
permission. The scope and breadth of the automatic stay even
law, an executory contract or unexpired lease
includes set-offs of bankrupt-tenants’ security deposits. The
of the debtor may not be terminated or modikey to operating within the confines of the Bankruptcy Code is
fied, and any right or obligation under such
to submit all appropriate motions on time. Landlords’ noncontract or lease may not be terminated or
compliance with the automatic stay may result in sanctions,
modified, at any time after the commenceincluding monetary fines, for willful violations of the automatment of the case solely because of a provision
ic stay.
in such contract or lease that is conditioned
on—
Best Practices Guide: The Bankruptcy Code’s automatic
stay provisions requires that a landlord seek the approval of
(A) the insolvency or financial condition of
the Bankruptcy Court to enforce its rights and interests under
the debtor at any time before the closing of
the lease. Landlords should proceed cautiously and obtain the
the case; (B) the commencement of a case
services of legal counsel to ensure compliance with the autounder this title . . .
matic stay. It should be noted that, in bankruptcy, a tenant is
obligated to pay rent in accordance with the terms of the
Since the Bankruptcy Code invalidates the standard lease.
“termination on bankruptcy” provisions in commercial lease
agreements, it is vital for commercial landlords to understand The Bankruptcy Code’s Timeline for the Tenant’s Asthe bankruptcy implications of tenant bankruptcies.
sumption, Assignment, or Rejection of a Lease
The purpose of the Bankruptcy Code’s regulation of the relaBest Practices Guide: The Bankruptcy Code’s invalidation tionship between the bankrupt tenant and the landlord is to
of “termination on bankruptcy” contract provisions means provide the bankrupt tenant with “breathing room” and a
that landlords should negotiate for the greatest amount of meaningful opportunity for reorganization. To this end, the
security, such as a letter of credit, increased cash security Bankruptcy Code purposefully slows down the legal process
deposits, and third-party guarantees, as a precautionary and provides the bankrupt tenant with the option of the asmeasure. Upon a tenant bankruptcy, landlords should consult sumption, assignment, or rejection of a lease.
an attorney on the proper completion of the proof of claim for
amounts accrued in the pre-bankruptcy period. The failure to The Bankruptcy Code provides the bankrupt tenant with a
timely submit a proof of claim form may result in the land- timeline of 210 days from the date of the bankruptcy filing for
lord’s loss of any rent or charges the bankrupt tenant in- the election of the lease’s assumption, assignment, or rejec(Continued on page 16)
curred in the pre-bankruptcy period.
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lower classified claims. The classification of a claim as
“administrative” generally provides for full payment in a suction. During the 210-day period, section 365(d)(3) of the Bank- cessful Chapter 11 bankruptcy case or, at the very least, a greatruptcy Code requires the bankrupt tenant to perform all lease er recovery than a lower ranking claim.
obligations that accrue in the post-petition period. The bankrupt tenants’ options include the following:
In the pre-bankruptcy period, tenants contemplating bankruptcy may plan on purposefully defaulting on lease payment
Assumption. The assumption of the lease requires perfor- obligations in order to create cash reserves for operation in the
mance under all the terms of the lease and the cure of defaults post-bankruptcy period. For tenants contemplating a lease
or the bankruptcy tenants’ “adequate assurance” of the prompt rejection, the purposeful payment default in the precure of all defaults.
bankruptcy period is also a strategy to lessen the amount of
Assignment. The assignment of the lease to a third party is payments owed to landlords in the claims distribution process.
enforceable notwithstanding anti-assignment provisions in a By defaulting on the leases’ payment terms in the prelease. In an assignment, the bankrupt tenant must demon- bankruptcy period, the tenant locks the landlords’ claim into
strate “adequate assurance of future performance” by the third an “unsecured” designation, which affords a low-ranking pri-party assignee, which is determined on a case-by-case basis.
ority of payment that is generally paid out in bankruptcy dolRejection. The rejection of the lease terminates the bankrupt lars.
tenant’s possessory interest in the lease.
Best Practices Guide: The key to landlords’ maximization
Best Practices Guide: The tenant-friendly provisions of the of payments in the bankruptcy setting is the immediate and
Bankruptcy Code limit landlords’ enforcement options within timely filing of proofs of claims for unpaid rent and charges
the initial 210 days of a bankruptcy case. During the 210-day in the pre-bankruptcy period, and for unpaid rent and chargperiod, however, the landlord should carefully monitor the es in the post-bankruptcy period. The following are some genbankruptcy filings in the event the bankrupt-tenants’ filings eral tips for accurately completing the proof of claim forms:
include pertinent information about the status of the lease (1) the proof of claim form for amounts accrued in the preand rent payments, such as a restructuring plan, financial bankruptcy period should include a description of the security
schedules, and monthly operating reports.
deposit in order to qualify the claims as partially secured; (2)
the landlord should refrain from setting-off the security deThe Bankruptcy Code’s Provisions for the Satisfac- posit which may trigger a violation of the automatic stay; (3)
tion of Landlords’ Claims
the proof of claim form should include all amounts due, including taxes, common and maintenance charges, etc.; (4) the
The Bankruptcy Code provides a statutory framework for the deadlines for the submission of proof of claim forms are exdetermination of landlords’ claims and damages. The date of tremely important, as the failure to timely file a proof of
the bankrupt tenant’s bankruptcy demarcates landlords’ dam- claim generally excludes the landlord’s claim; (5) the landlord
ages claims into two types of claim classifications: claims that should consult with an attorney about possible legal actions
arose in the pre-bankruptcy period, which are generally classi- against non-bankrupt guarantors.
fied as “unsecured” claims, and claims arising in the postbankruptcy period, which are generally classified as Conclusion
“administrative” claims. The type of classification bears significantly on whether a landlord’s damages are paid in whole dol- To prevent a difficult situation from turning into a catastrophe,
lars or in bankruptcy dollars.
landlords must put in place a contingency plan for the possibility of tenant bankruptcies. The relatively fast pace of bankIn the post-bankruptcy period, bankrupt tenants are obligated ruptcy proceedings require that landlords act promptly and
to comport with all of the obligations under a lease until the decisively to avoid the pitfalls of untimely submissions of proof
lease is deemed rejected. The financial obligations of a bank- of claim forms, violations of the automatic stay, and untimely
rupt tenant desirous of maintaining a lease requires the timely objections to the bankrupt tenant’s election in its decision to
payment of all rent and charges that arise in the post- assume, assign, or reject a lease. With proper planning, landbankruptcy period. For landlords’ claims that arise in the post lords can mitigate problems and salvage the greatest possible
-bankruptcy period, the Bankruptcy Code affords such claims recovery in a tenant bankruptcy. As the immemorial cliché
“administrative” priority, which provides for payment ahead of goes, “an ounce of prevention is worth a pound of cure.”
(Continued from page 15)
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